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May - 5-72 
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ul -23-73 


Docket Entries 


PROCEEDINGS 
FILED COMPLAINT. ISSUED SUM- 
MONS. 


Filed Dft.s Interrogs. 


Filed Notice to produce pursuant to rule 34 
FRCP by dfts. 


Filed ANSWER. 
Filed ANSWER of defendants to complaint. 


Filed Order that pltff. respond to dft. inter- 
rogs. within 30 days, ete. Ryan J. (M/N) 

Filed Dft. Sea Land Service Inc. Answers to 
Interrogs. 


Filed Order. that the time for parties to com- 
plete all discovery is extended to 9/18/73. 
Ryan J. (Consented to) 


Filed Order that the time for the parties to 
complete all discovery is extended to 12/ 
11/73, Ryan J. Consented to. 


Filed defts’ supplemental demand for dis- 
covery of documents. 

PRE-TRIAL CONFERENCE HELD BY 
Ryan J. 

Filed Pltff. Notice of Examination before 
trial of defts. on 1/15/75, ete. 


Filed Pltffs. Notice of Motion. Re: Strike 
Answer & Judgment. ret. 5/16/74. 


Jul -11-74 
Jul -11-74 


Jul -25-74 


Aug. -22-74 
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PROCEEDINGS 
Filed Pltffs. Memorandum of Law. 


Filed Pltffs Notice of Motion & Affdvt +o 
strike. 


Filed Memorandum of Law in support of 
Plitff’s Motion. 


Filed Stip & Order that Pltffs. motion now 
ret. 5/16/74 be adjourned to 5/30/74. Ryan 
J. 


Filed Stip & Order that pltffs. motion for an 
order to strike defts. answer & render judg- 
ment by default to answer interrogs. is ad- 
journed to 6/20/74. Ryan J. 


Filed Affidavit by David L. Maloof in opposi- 
tion to pltffs. motion. 


Filed Stip & Order that pltffs. motion to 
strike defts. answer be adjourned to 
7/25/75. Ryan J. 

Filed Defts. Answer to Interrogs. 


Filed Supplementary Interrro: to be answer 
by Pltff. 


Filed Stip & Order that pltffs. motions be ad- 
journed to 8/23/74. Ryan J. 


Filed Stip & Order that the time for pltffs. 
motion is extended to 9/24/74. This ap- 
plication is denied. Ryan J. 


DATE 
Aug. -23-74 


9-11-74 


10-21-74 


Nov -13-74 


Jan - 6-75 
Jan -10-75 
Jan -31-75 
Feb - 4-75 


Feb - 5-75 


Apr - 8-75 
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PROCEEDINGS 

Filed memo endorsed on motion filed 5/7/74— 
Motion withdrawn without prejudice. & 
referred to Magistrate Jacobs for assign- 
ment to a Magistrate for preparation of a 
pre-trial order and for supervision over 
discovery. So Ordered—Ryan, J. mailed 
notices. z 


PRE-TRIAL CONFERENCE HELD BY 
GOETTEL 


PRE-TRIAL CONFERENCE HELD BY 
GOETTEL 


Filed Stip & Order that the actions 72 Civ. 
1170 & 72 Civ 1875 be consolidated for all 
purposes. So Ordered Ryan J. 


Filed Pltffs. Notice of Deposition De Bene 
Esse on 1/20/75. 


Filed Pltffs. Answer to supplemental Inter- 
Togs. 


Filed Supplementary Demand for Demand 
for Discovery of Documents. 


Filed Magistrate Goettel Report. 


Filed Defts. Notice of deposit on De Bene 
Esse of Virgilio Antonio Rojo Calderon on 
2/24/75. 


Filed Defts. Further Answers to interrogs. 
propounded by pltff. 


DATE 
4-15-75 


4-26-75 


Apr -29-75 


4-28-75 


Jun - 2-75 
Jul. -15-75 
Jul. -16-75 
Jul. -17-75 


07-30-75 


9-19-75 


10-31-75 
10-31-75 


Dec. -08-75 
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PROCEEDINGS 
PRE-TRIAL CONFERENCE HELD BY 
Goettel 
PRE-TRIAL CONFERENCE HELD BY 
Goettel 
Filed Pltffs. Response to Discovery & In- 
spection. 


PRE-TRIAL CONFERENCE HELD BY 
Goettel 


Filed Consented Pre Trial Order. W Ryan J. 
Before Knapp, J. Non-Jury trial begun. 
Trial continued. 


i ef & concluded. Decision Re- 
served. 


Filed stip & order that pltff’s underwriters 
be added to action as named pltff’s. The 
addition of the underwriters changes the 
caption to read as indicated. Knapp, J. 


Filed transcript of record of proceedings 
dated July 15, 16, 17, 1975. 


Filed deft’s post trial memorandum of law. 


Filed deft’s findings of fact proposed by 
deft’s 


Filed stip & order that time of parties to file 
& serve reply briefs is ext. from 12-5-75 to 
12-12-75. Knapp, J. 
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DATE PROCEEDINGS 
Dec. -12-75 Filed deft’s reply post trial merorandum of 
law. 


02-10-76 Filed deft’s proposed findings of fact. 


02-10-76 Filed Proposed Findings of Fact Submitted 
on behalf of pltff. 


02-10-76 Filed OPINION #43863. Let deft SURMIT 
AN ORDER ON 5 Days’ notice. Knapp, J. 


03-19-76 Filed Consent JUdgment #76,240: Ordered, 
adjudged that the above mentioned pltff’s 
recover of above mentioned deft’s interest 
on the sum of $54,231.17 at the rate of 6% 
per annum from 2-1-69 until 2-29-76 in the 
amount of $23,048.25 & thereafter at the 
rate of $9.00 per day until entry of this 
judgment. The parties shall each bear 
their own costs. Knapp, J. Judgment Ent. 
Clerk. 


03-30-76 Filed pltff’s Sea-Land, et al notice of appeal 
from final judgment entered. on 3-19-76. 
Mailed copy to Donovan, Donovan, Maloof 
& Walsh. 


03-30-76 Filed Bond undertaking for costs on appeal 
in the sum of $250.00 by National Surety 
Corp. 


5- 5-76 Filed post trial memo of pltff. 
(should read Filed record on appeal) 


| NATIONAL UNION FIRE INSURANCE Coli- 
| PANY, NEW HAMPSHIRE INSURANCE CON- 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEw YORK 


. FILE COPY 
Fa ete ena ee cae eee Cogs ir ena +7" SIGHT. GARDWR, POOR & HAVENS ‘ 

‘ How Yi 
SEA-LAND SERVICE, INC. aU Bas D STREET j 

_—_—— ene 
ENTERED 


Plaintiff, 
-against- 


AETNA INSURANCE COMPANY, AMERICAN 
INTERNATIONAL UNDER {WRITERS CORP. 
AMERICAN INTERNATIONAL MARINE 
AGENCY, AMERICAN LiCTORIST'S INSUR- 
ANCY CONP ANY , APPLETON & COX, INC. 
ATLANTIC MUTUAL INSURANCE CO} PANY, 
BOSTON OLD COLONY INSURANCE COMP ANY, 
COMMERCIAL UNION INSURANCE COMP ANY, 
CONTINENTAL CASUALTY CCMPANY, CRUM 
& FOSTER INSURANCE COMPANIES, FED- 
ERAL INSURANCE COMPANY, FIREMAN'S $ 
FUND INSURANCE COMPANY, GREAT AhER- COMPLAINT 
ICAN INSURANCE COMPANY, HARTFORD r 

FIRE INSURANCE COMPANY, HOWE INSUR- 

ANCE COMPANY, INSURANCE COMPANY OF 

NORTH ‘AMERICA, JEFFERSON INSURANCE 

COMPANY, hARINE OFFICE OF AMERICA, 

WILLI Ali H. McGKE cz COP ANY, NEw 

ZEALAND INSURANCE COMPANY, RELIANCE 

INSURANCE COMPANY, ROYAL INSURAi ICE 

COMPANY, TRAVELER'S INDEMNITY COm- 

PANY, TALBOT » BIRD & COMPANY, INC. 

UNION INSURANCE SOCIETY OF CANTON, 

CONTINENTAL INSURANCE COMPANY, CiN- 

TENNIAL INSURANCE CCI IP ANY gel NDEMNITY 

HARINE ASSUR CANCE COMPANY, LTD. 


PANY, STANDARD iWARINE INSURANCE 
COMP, ANY, LTD. > and UTICA MUTUAL 
INSURANCE COMP ANY, 


befendants. 


1. This is an admiralty and maritime cause 
within the meaning of Rule 9(h) of the Federal Rules of 
Civil Procedure for the United States District Courts, as 
amended. 

?. Plaintiff is a corporatior, organized and 


existing under an? by virtue of the laws of the State of 


Delaware, ving an office and place of ‘usiness ai 


Ta 
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Corbin and Fleet Streets, Elizabeth, New Jersey, and at all 
times hereinafter mentioned was the owner pro hac vice of 
the s/s Beauregard. 

3- Upon information and belief, defendants are 

corporations organized and existing under and by virtue of 
the laws of the State of New York, or one of the other 
States of the United States of America or Great Britain, 
having offices and places of business within this Distric? 
as shown in Schedule A annexed hereto, and were and still 
are engaged in business as marine insurance underwriters. | 
4. At all times hereinafter mentioned, the s/s 
Beauregard was a container ship having the dimensions of 
450 feet in length, 72 feet, 1 inch in width, and 40 feet, 
2 inches in depth. She was a vessel of 7,865 tons dead- 
weight capacity, and was operated by plaintiff in trade 
between United States East Coast ports and Puerto Rican 
and Dominican Republic ports. 

5. On or about April 28, 1967, the s/s 
Beauregard sailed from New York with cargo in containers. 

She loaded and discharged at Baltimore, Maryland and 
Charleston, South Carolina. She arrived at San Juan, 

Puerto Rico on May 4, 1967 and sailed from San Juan on May 
5, 1967, bound for Rio Haina, Dominican Republic. while 
proceeding into the harbor at Rio Haina with a pilot on 
board, she stranded on the west breakwater in a position of 
peril at 1813 hours, May 5, 1967. Her bow was hard aground, 
and her port side came into contact with a wrecked tanker. 
She remained stranded from May 5, 1967 until May 8, 1967, | 
during which time continuous efforts were made to refloav 
her. On May 8, 1967 at 2108 hours, she was refloated and 


proceeded into Rio Haina where she commenced discharging 
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| and loading. | 
l 6. The damage was preliminarily examined at Rio 
| Haina anda seaworthiness certificate was issued permitting | 
| the vessel to proceed on her voyage, after which she sailed 
| on May 10, 1967 and arrived in New York on May 14, 1967. | 
7- Upon arrival at New York, a thorough inspec- 

tion of the hull was made and the damage was found to be so 
extensive that all cargo was discharged on May 15, the 

| Voyage was abandoned and 77 containers destined for | 
Baltimore and Charleston were forwarded by other transporta- | 
| tion. Repairs to the vessel were commenced on May 16, 1967 


and completed on July 1, 1967. 


8. The bills of lading issued for the cargo 
| carried on board the said s/s Beauregard contained the 
| following clause with respect to general average: 


| "20. GENERAL AVERAGE. General Average 
shall be adjusted, stated and settled according to 
York-Antwerp Rules 1950 at the Port of New York or 
last port of discharge, at carrier's option, and as 
to matters not provided for in these Rules, accord- 
ing to the laws and usages at the Port of New York 
I or any other place at the option of the carrier. | 

Average agreement and bond, together with such addi- 
| tional security as may be required by the carrier 
(including cash deposit in U. S. funds, if required) 
shall be furnished before delivery of the goods. 


In the event of accident, danger, damage, or 
disaster, before or after commencement of the voyage 
resulting from any cause whatsoever, whether due to 
negligence or not, for which, or for the consequence 
' of which, the carrier is not responsible, by statute, 
contract, or otherwise, the goods, shippers, con- 
|; signees or owners of the goods shall contribute with 
the carrier in general average to the payment of 
any sacrifices, losses, or expenses of a general 
average nature that may be made or incurred, and 
| shall pay salvage and special charges incurred in 
respect of the goods. If a salving ship is owned, 
| chartered ov operated by the carrier, salvage shall 
i be paid for as fully and in the same manner as if 
such salving ship or ships belong to strangers." 


9. The stranding referred to in the foregoing 


paragraphs was not attributable to any act or neglect on 
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| 
| 


the part of plaintiff herein, but was due to one or more of | 
the exceptions from liability in the United States Carriage 

of Goods by Sea Act, Section 4 (Title 46, U.S. Code, §1304) | 
including perils of the seas, act, neglect or default of | 
the master, mariner, pilot or the servants of the carrier | 
in the navigation or in the Management of the ship. | 

10. AS a consequence of the occurrences referred 
te in the preceding paragraphs of this complaint, plaintiff | 
made and incurred sacrifices, disbursements and expenses | 
of a general average nature for the common benefit and to | 
relieve the adventure of a common peril, for payment of 
which the defendants herein have agreed to be and are 
bound. | 
11. Plaintiff has selected the Port of New York | 
as the port of adjustment and a general average adjustment | 
has been prepared by Despard & Co., Inc., 161 williem 
Street, New York, N. Y., average adjusters in the Port of 
New York. The apportionment of general average among the 
defendants in this suit is shown in Schedule A ant exed 
hereto. The total amount of general average contribution 
due from these defendants is 464,979.04, | 

12. Plaintiff has demanded payment of said con- | 
tribution from defendants, but defendants have refused to 
pay any sum or sums on account of general average or special 
charges. 

13. Plaintiff has performed all of the conditions 
of the contract of carriage, and all and singular premises 
of this complaint are true. 

WHEREFORE, plaintiff prays that process in due 


form of law, according to the course and practice of this 


Honorable Court in causes of admiralty and maritime juris- 


| i 
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diction, may issue against defendants and that said defend- 
? E 


ants be cited to appear and answer all and singular the 
matters aforesaid. 
2. That plaintiff may have a decree against 
said defendants for general average contribution in accord- 
ance with the amounts due from each of them as shown in 
Schedule A annexed hereto, together with interest and costs. 
3. That plaintiff may have any other and further 
| relief as in law and justice they may be entitled to 
receive. 


HAIGHT, GARDNER, POOR & HAVENS 
Attorneys for Plaintiff 


By Meise 
A Member of the Firm. 
80 Broad Street 
New York, N. ¥. 10004 


hm 


10. 


delve 


12. 


lla 
SCHEDULE A ANNEXED TO COMPLAINT 


LIST OF DEFENDANTS, THEIR ADDRESSES 
AND THE AMOUNTS OF THEIR GENERAL 


AVERAGE LIABILITIES 


Aetna Insurance Company 
95 wall Street 
New York, N. ¥.. 10005 
American International 
Underwriters Corp. 
102 Maiden Lane 
New York, N. ¥. 10038 
American International 
Marine Agency 
102 Maiden Lane 
New York, N. Y. 10038 
American Motorist's Insur- 
ance Company 
90 william Street 
New York, No) Ys) LOO38 
Appleton & Cox, Inc. 
80 Maiden Lane 
New York, N.Y. LO005 
Atlantic Mutual Insurance 
Company 
45 wall Street 
New York, N. Y. 10005 
Boston Old Colony Insur- 
ance Company 
80 Maiden Lane 
New York, N. Y. 10005 
Commercial Union Insurance 
Company 
200 Park Avenue 
New York, N. ¥. 10017 
Continental Casualty 
Company 
76 William Street 
New York, N. ¥Y. 10005 
Crum & Foster Insurance 
Companies 
110 william Street 
New York, N. Y. 10038 


Federal Insurance Company 
99 John Street 
New York, N. Y. 10038 


Fireman's Fund Insurance 
Comp any 

110 william Street 

New York, N. ¥. 10038 


¥ 


9,075.51 


7 5798.90 


11,442.76 


4452, 38 


28,063.90 


16,946.38 


2,003.91 


1,479.65 


2,088.86 


44 152.59 


20,114.31 
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Great American Insurance 
Comp any 

99 John Street 

New York, N.Y. «10038 

Hartford Fire Insurance 
Company 

123 william Street 

New York."N. ¥. 10038 


Home Insurance Company 

59 Maiden Lane 

New York, N. ¥. 10005 

Insurance Company of North 
America 

79 John Street 

New York, N. ¥.. 10038 

Jefferson Insurance 
Company 

1 Park Avenue 

New York, N.Y. 10016 

Jarine Office of America 

123 william Street 

New York, N.Y. 10038 


william H. McGee & Company 

lll John Street 

New York, N. ¥. 10038 

New Zealand Insurance 
Company 

40 Gold Street 

New York, N. Y. 10038 

Reliance Insurance Company 

161 william Street 

New York, N. Y. 10038 


Royal Insurance Company 
150 william Street 
New York, N. Y. 19038 


Traveler's Indemnity 
Company 

80 John Street 

New York, N. ¥. 10038 

Talbot, Bird & Company, 
Inc. 

156 william Street 

New York, N. Y. 10038 


Union Insurance Society of 
Canton 
59 John Street 


New York, N. ¥. 10038 


w 29,497.05 


12,316.73 


19,212.07 


137, 39.56 


1,998.87 


16,703.18 


3,805.36 


f 


148.32 


4,381.98 


4,974.91 


21,337.10 


18,892.92 


26. 


o/s 


29. 


326 


32. 


Total 
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Continental Insurance 
Company 

80 Maiden Lane 

New York, N. Y. 10005 


Centennial Insurance 
Company 

80 Pine Street 

New York, N. ¥. 10005 


Indemnity Marine Assurance 


Company, Ltd. 
111 John Street 
New York, N. Y. 10038 


National Union Fire Insur- 


ance Company 
102 Maiden Lane 
New York, N. Y. 10038 


New Hampshire Insurance 
Company 

125 Maiden Lane 

New York, N. Y. 10038 


Standard Marine Insurance 
Company, Ltd. 

59 John Street 

New York, N. Y. 10038 


Utica Mutual Insurance 
Company 

350 Fifth Avenue 

New York, N. Y. 10002 


$ 8,041.13 


5,088.21 


4,070.57 


3,052.93 


3,052.92 


3,052.92 


3,052.92 
w+64 979.04 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


SEA-LAND SERVICE, INC., 


‘ seer ane 
bn news 0 cee omer nes Swans Cae 


Plaintiff, 


~againgt- INDEX NO. 
72 Civ. 1170 
AETNA. INSURANCE COMPANY, AMERICAN 
INTERNATIONAL UNDERWRITERS CORP., 
AMERICAN INTERNATIONAL MARINE AGENCY, 
AMERICAN MOTORIST'S INSURANCE COMPANY, 
—-APPLETON & COX, INC., ATLANTIC MUTUAL 
INSURANCE COMPANY, BOSTON OLD COLONY 
INSURANCE COMPANY, COMMERCIAL UNION 
INSURANCE COMPANY, CONTINENTAL CASUALTY 
COMPANY, CRUM & FORSTER INSURANCE — 
COMPANIES, FEDERAL. INSURANCE COMPANY, 
FIREMAN'S FUND INSURANCE COMPANY, 
GREAT AMERICAN INSURANCE COMPANY, 
HARTFORD FIRE INSURANCE COMPANY, ANSWER 
HOME INSURANCE COMPANY, INSURANCE 
COMi’ANY OF NORTH AMERICA, JEFFERSON 
INSURANCE COMPANY, MARINE OFFICE OF ° 
AMERICA, WILLIAM H. McGEE & COMPANY, 
NEW ZEALAND INSURANCE COMPANY, 
KETIANCE INSURANCE COMPANY, ROYAL. 
INSURANCE COMPANY, TRAVELER'S 
INDEMNITY COMPANY, TAI. BOT, BIRD & — 
COM:’ANY, INC., UNION INSURANCE SOCIETY 
OF CANTON, CONTINENTAL INSURANCE 
COMPANY, CENTENNIAL. INSURANCE COM: ANY, 
INDEMNITY MARINE ASSURANCE COMPANY, LTD., 
NATIONAI, UNION FIRE INSURANCE COMPANY, 
NEW HAM! SHIRE INSURANCE COMPANY, STAN- 
DARD MARINE INSURANCE COMPANY, LTD., 
and UTICA MUTUAI. INSUkKANCE COMPANY, 


Defendants. 


Defendants, by and through their attorneys, Donovan, 


Donovan, Maloof & Walsh, answer the complaint, upon information 
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Defendants’ Answer 
and belief, as follows: 

i. Admits the allezations contained in Paragraph 
number ''1"' of the complaint. 

2. Denies knowledge or information sufficient 
to form a belief as to the allegations of the complain: contained in 
paragraphs numbered ''2" and ''8". 

3. Admits the allegations of the complaint 
contained in paragraph number ''3 . 

4. Admits that those defendants who insured 
cargo on the relevant voyave of the SS BEAUREGARD have not paid 
sums demanded on account of general average, but except as expressly 
admitted denies the balance of the allegations contained in paragraph 
number "12" of the complaint. 

5. Denies knowledge or information sufficient 
to form a belief concerning the allegations in paragraphs numbered 
"4", "6" and "7", and defendants hereby specifically put plaintiff to 
its proof that the Ss BEAUREG/ 8D was a "container" ship. 

6. Denies knowledge or information sufficient 
to form a belief concerning paragraph number "5" of the complaint 
but specifically denies the facts as set forth in that paragraph of me 
complaint relating to how the SS BEAUREGARD became damaged. 

I. Denies the allegations contained in paragraph 
numbered "9", "10" and "13" of the complaint. 

8. Admits that plaintiff selected Despard & Co. 


as the average adjuster but denies the remainder of paragraph number 


"11" of the complaint and specifically put plaintiff to its burden of 
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Defendants’ Answer 


proof as to each and every item of the General Average Statement. 


AS AND FOR A FIRST, 
COMPLETE, SEPARATE 
AND AFFIRMATIVE 
JEFENSE, DEFENDANTS 

9. Repeat and reallege paragraphs numbered 
"1" through ''7" of this answer ag if the same were more fully set 
forth herein. 

10. Plaintiff is guilty of laches in waiting to 
institute suit against these defendants for almost fire (5) years. 

AS AND FOR A SECOND, 
COMPLETE, SEPARATE 
AND AFFIRMATIVE 

DEFENSE, DEFENDANTS 

1k. Repeat and reallege paragraphs uumber "'1"' 
through "9" of this answer as if the same were more fully set forth 
herein. 

12. Defendants allege that the SS BEAUREGAR D 
was sent to sea on the relevant voyage without plaintiff's exercise of 
due diligence to make her seaworthy and put plaintiff to its burden 
of proof that it exercised due diligence to provide a seaworthy ship. 

A AND FOR A THIRD, 
COMPLETE, SEPARATE 
AND AFFIRMATIVE 
DEFENSE, DEFENDANTS 


13. Repeat and reallege paragraphs numbered 


"1" through "12" of this answer as if the same were more fully set 


forth herein. 


14, The stranding was caused through the fault 


of plaintiff or its agents, servants, managers, etc. 
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AS AND FOR A SPECIAL 
APPEARANCE AND 
ANSWER ON BEHALF OF 
DEFENDANT, AMERICAN 
INTERNATIONAL UNDER- 
WRITERS CORPORATION, 
IT I8 ALLEGED 


15. American International Underwriters Corpore 
tion acted in this matter merely ag an agent and {3 under no obligations 


whatsoever to plaintiff, 
WHEREFORE, defendants demand that this Court 


dimiss the complaint with costs and disbursements. 


Dated: New York, New York 
May 5th, 1972 


DONOVAN, DONOVAN, MALOGF & WALSH 
Attorneys for Defendants 


BH 


161 Willlam Street 
New York, New York 10038 


TO: 


HAIGHT, GARDNER, POOR & HAVENS 
Attorneys for Plaintiff 

One State Street Plazes 

New York, New York 10004 
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Interrogatories Propounded by Defendants 
to Plaintiff, dated May 5, 1972 


ome 


UNITED STATES DISTRICT COURT sek aa i 

SOUTHERN DISTRICT OF NEW YORE: be an fs 

pet de hac ee oe Ue at. Sintec awe 

SEA-LAND SERVICE, INC., ee 
Plaintiff, 


INDEX NO. 
-against- 72 Civ. 112 


AETNA INSURANCE COMPANY, AMERICAN 
INTERNATIONAL. UNDERWRITERS CORP., 
AMERICAN INTERNATIONAI, MARINE AGENCY, 
AMERICAN MOTORIST'S INSURANCE COMPANY, 
APPLETON & COX, INC., ATLANTIC MUTUAL 
INSURANCE COMPANY, BOSTON OLD COLONY 
INSURANCE COMPANY, COMMERCIAL UNION iS 
INSURANCE COMPANY, CONTINENTAL CASUALTY 
COMPANY, (‘RUM & FORSTER INSURANCE 
COMPANIES, FEDERAL INSURANCE COMPANY, 
FIREMAN'S FUND INSURANCE COMPANY, 
GREAT AMERICAN INSURANCE COMPANY, 
HARTFORD FIRE INSURANCE COMPANY, 

HOME INSURANCE COMPANY, INSURANCE 
COMPANY OF NORTH AMERICA, JEFFERSON 
INSURANCE COMPANY, MARINE OFFICE OF 
AMERICA, WILLIAM H. McGEE & COMPANY, 
NEW : EAILAND INSURANCE COMPANY, 
RELIANCE INSURANCE COMPANY, ROYAL. 
INSURANCE COMPANY, TRAVELER'S 
INDEMNITY COMMANY, TALBOT, BIRD & 
COMPANY, INC., UNION INSURANCE SOCIETY 
OF CANTON, CONTINENTAL INSURANCE 
COMPANY, CENTENNIAL INSURANCE COMPANY, 
INDEMNITY MARINE ASSURANCE COMPANY, 
I1TD., NATIONAL UNION FIRE INSURANCE 
COMPANY, NEW HAMVPSHIRE INSURANCE 
COMPANY, STANDARD MARINE INSURANCE 
COMPANY, LTD., and UTICA MUTUAL 
INSURANCE COMPANY, 


Defendants. 
ee ee oer pe ee ele) epee Pegler eer G 
INTERROGATORIES PROPOUNDED BY 
DEFENDANTS TO PLAINTIFF TO BE 


ANSWERED IN WRITING AND UNDER 
OATH. 


i When was the SS BEAUREGARD @G@onsiructed 


a) Where? 
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b) What was the name of the builder? 

c) What was the name of the shipyard? 

2. Give the names of all owners of the SS 
BEAUREGARD since she was constructed and the dates title passed 
from one to the other up to the time she came into the ownership of 
the plaintiff. 

3. Was the ship built as a "container" ship? 

a) If not, what type of ship was she when 
when she was constructed? 

4. Subsequent to title of the 88 BEAUREGARD 
passing to the plaintiff, or in connection therewith, were major 
changes made in the structure of the ship? 

a) If yes, describe in detail aliaich changes 
giving the purpose of all structural 
changes. 

b) What company and what shipyard made 
the structural changes? 

c) Give the dates of all gpecifications and 
itemized bills which were paid for these 
changes. 

5. Does the plaintiff know the cause of the 
stranding? 

a) What was the cause? 

b) What could have been done to avoid the 
stranding by action taken before the 


voyage? 
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c) What could have been done to avoid the 
stranding by action taken during the 
voyage ? 

¢. In detail, what were the weather conditions 
at the time and place when the SS BEAUREGARD stranded in Rio Haine 

a) What procedures did plaintiff have at 
this time to ascertain before the voyage 
weather conditions which might be 
encountered during the voyage? 

7. Did the wind have some bearing on the cause 
of the stranding? : 

8. Did the wind give the captain and crew 
difficulty in maneuvering the SS BEAUREGARD prior to the stranding? 

9. What ti:me and on what day did the ship go 
aground ? 

&) What part of the ship grounded? 

10. Before the stranding and just prior to 
entering Rio Haina, were there any messages of any kind, oral or 
written or cabled between the ship and the shipowner and/or operator 
and/or agents? 

a) Describe the messages and advise to 
whom and from whom they passed. 

M1, While the ship wae stranded, were there any 
messages of any kind, oral or written or cabled between the ship and 
the shtpowner and/or operator and/or agents? 


a) Describe the measages and advise to 


whom and from whom they passed. 
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12. What did the plaintiff do in order to extricate 
the ship from the situation? 

13, Describe all communications, including the 
date, from the shipowner to anyone, except ita attorneys-at-law, 
referring to the stranding and the attempt to rescue the ship. 

14, How many attempts were made to extricate 
the ship? 

15. What happened the first time? 

a) If the tow line parted, how did this 
happen? 

b) What was the name of the tug which was 
employed? 

c) How many lines were put on the ship? 

d) Did the tug do something wrong? 
1) What did the tug do wrong? 

18. What was the result of the tow line parting? 

17. Was the parting of the tow line intentional 
on the part of the shipowner? 

18, How much damage was caused to the hull 
of the SS BEAUREGARD s a result of going on the strand initially? 

a) What person knows that as a fact? 
b) What documents support that fact? 

19. How much damage was caused to the hull of 

the SS BEAUREGARD as a result of being taken off the firat strand? 
a) What person knows that as a fact? 
b) What documents support that fact? 


20. How much damage was caused to the hull of 
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Interrogatories Propounded by Defendants to ¥laintiff 


the SS BEAUREGARD ag a result of going on the second strand? 
a) What person knows that as a fact? 
b) What documents support that fact? 

21. How much damage was caused to the hull of 

the SS BEAUREGARD as a result of being taken off the second strand 
a) What person knows that as a fact? 
b) What documents support that fact? 
22. Name all the surveyors who acted on behalf 
of the pleintiff 13 a result of this stranding 
a) Did they issue survey reports ? 
b) If yes, give the date of the survey report 
and the sumbers of the survey reports. 

23. Did an officer or officers or managerial 
personnel of the plaintiff go to Rio Haina during the time the ship 
was stranded? 

a) Name that person or persone and their 
titles. 

24. Did each of the defendants herein sued 
sign a general average guarantee ? 

&) Name each defendant, give the date and 
the bills of lading involved. 

25. Were each of the defendants herein sued 
underwriters of cargo of the SS BEAUREGARD at the time of the 
stranding ? 

a) Ifnot, name those that were and give 
the interest of the others in this law 


sult. 
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26. Is the law suit brought here against any 
defendant b-: ed upon any particular average damage rather than 
general average? 

a) If yes, which ones, and describe the 
particular average damage involved. 

27. Has the plaintiff been reimbursed by ite 
underwriters for ite losses ? 

a) If yes, describe which underwriters, 
b) Describe the policies under which the 
payment was made. 

28. Who was the broker for the plaintiff under 
these various policies? 

29. Did the plaintiff intentionally strand the 
SS BEAUREGARD? 

30. Did the plaintiff intentionally damage the 
SS BEAUREGARD in any way to extricate it from this stranding ? 


a) Give the details of this intentional 


9 


he 


damage. 


Dated: New York, New York 
May 5th, 1972, 


DONOVAN, DONOVAN, MALOOF & WA LSE 
Attorneys for Defendants 


By: /a/ David I. Maloof 

“ Deel, wer 
161 William Street 
New York, New York 10038 


TOP 


HAIGHT, GAR DNER, POOR & HAVENS 
Attorneys for Plaintiff 

One State Street Plaza 

New York, New York 10004 
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UNITED STATES DISTRICT coat | oe ees. 
ERED 
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& 
SOUTHERN DIGYRiCy Ov Niew YORK cc 


ey L ses) Konig Lem raa yim CO Ome Re aN aS Rt NOL in Fa 
SZA-LAND SERVICE, INC., ; 
Plaintiry, H 


ANSWERS TO 


~against- INTERROGATORIES 


AETNA INSURANCE COMPANY, et. ‘al. 
72 Civs TEVO 
Defendants. 


Defendant, Sea-Land Service, Inc., by its 


attorneys, Haight, Gardner, Poor & Havens, Answers the 
Interrogatories of the defendants, upon information and 
belief as follows: 

1. 1943 


(a) Gulf Shipbullders 
Chickasaw, Alabama. 


Cb) (See Cay 
rok (c) See (a). 
S 2. Plaintiff not owner of said versel and 
plaintiff? does not know previous owners. 
3+- NOs 
(a) C-2S-E1 
1, Plaintiff did not have title to said vessel. 
Shio was a container vessel when chartered by plaintiff 
and had previously been converted hy owner. 


(a) Plaintitf's counsel shall permit defendant's 


counsel an inspection of the specifications with regard to 
all changes made in the structure of the ship. The purpose 
of the changes was to convert the vessel from a C-?S-E1 


type to a container vessel, C2-Xl. 


Siig 
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Answers to Interrogatories 


(b) Modile Ship Kepiar, Inc. 


bf 
\ , el 4 } f 
(c) See Answer to Interrozgatory 4 (a). 
t 
je 
(2) Contributing causes were poor visibility, 


unexpected winds and currents, and/or pilot error. 
t 9 


(b) ‘he container vessel Beaurerard had 


entered the same port on mumerous prior oceasions. Other 
similar vessels had also entered such port. Piletage is 


compulsory. Plaintiff does not know what could have been 
done to avoid the stranding. 

(c) See Answer 5 (b). 
6. Wind, Various Directions, Force 5-7. 
Barometer, 30.04%". Temperature 85°, 

(a) Plaintiff's marine operations personne! 
knew what weather could normalll be encountered off the 
co2st of the Dominican Republic. 


Plaintiff's vessels ha 


frequently called at the same port on previous oceasi 


as dic the Master. Was eguipved with radio. 


8. Yes, the wind combined with the eurrent 
caused some difficulty. 

9. 1813 hours, May 5, 1967. 

(a) Bow of shiv. 

LOy 214 


(a) Not applicable. 


(a} Covies of such Messages shall. he furnished 


to defendant's counsel. 
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Answers to Interrogatories 


2 Plaintiff was not present. The Master 
ordered a tuzhoat to take a line from tho starboard quarter 
of vessel, and, with the tug pulling and the vessel's pro- 
pellor turning "full astern", the vessel started to come 
free. However, the tuz's line parted. 

13. Platntiffy"s file of communications will be 

to defendant's counsel. 

14. The s/s Beauregard grounded at 1813 hours 

1967. Her heading was 357° true. A tugboat 
took a line from the starboard quarter of the vessel and, 
with the vessel's propellor turning "full astern", the 
vessel started to come free. At 1833 hours, the line to the 
tug parted. The initial attempt to free the vessel was 
interrupted by this accident, with the result that the 
vessel's hull moved sideways to port. Severe bottom damage 
was sustained during bumping and sliding sideway until the 
vessel cine to rest in a position with a heading of 016° true. 
Thereafter, numerous offorts were made to free the vessel and 
she was finally re-floated. Attached hereto is Abstract 


of Deck Log deseribing such efforts in detail. 


15. With the tug "RB-13" towing from the starboard 


quarter and the vessel's propellor turning at "full astern", 
the vessel started to come free but the tow Line parted. 

(a) At 1833 hours on May 5, 1967, the line 
from the vessel to tug "RB-13" parted. The line parted 
due to unavoidable slack being placed in the line as the tug 
surged in the swells. 

(bd) Tug "RB-13" was used from 1823 hours to 1833 
hours on May 5, 1967. 

(c) From 1823 hours to 1833 hors on May 5, 1967, 
one tow lire was used hetween the vessel and tug "RB-13". 


(d) No. 
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Answers to Interrogatories 


16. The result of the tug line parti was that 
the vessels' hull moved Sideyvays to port. Severe botton 
damage vas sustained Gurtiupe buaping and slidtny sidevays 
until the vessel came to rest in a new position with a 
heading of O16° true. 

but the Mester knew there 
stantial risk that the tow line would 

18. ‘The particular avernge attributable to the 
vessel having stranded on May 5, 1972, at 1813 hours 
amounted to $47,457.65. The labor and material costs, 
less scrap credit to repair the hull in regard to this 
stranding amounted to $32,511.09. 

(a) Edward F, Ganly, 

Despard and Co., Average Adj 


Bethlehem Steel Corporation employees 
(name unknown). 


Reports and notes of Hdward F. Ganly. 
Reports and notes of Despard and Con, reports 
and notes of Bethlehen Steel Corp. 
19. ‘The damage caused to the hull as a resvit 
of the effort to vefloat her amounted to $660,855.49. The 
total general average expenses resulting from the effort to 
refloat emounted to $763,081.70. The expenses incurred in 
refloating the vessel, other than the hull damage, anounted 
to $102,226.23. 
19. (a) Edward F. Ganly 
Jon Roethke 
C. BE. Spitz 
Despard and Co., Average Adjusters. 
Bethlehem Steel Corporation 
Various companies nnd corporations 


set forth in Statement of General and Particular Average 


dated January 31, 1969. Other enployers and revresentitires 


> 


oth 
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of plaintiff whose identity and names are presently unknown. — 
(bo) Reports and notes of Edward F. Canly 
Reports and notes of Despard and Cc. 
Average Adjuster 


Reports and notes of Bethlehem Steel 
Corporation 


Various invoices, statements, bills, etc., 
submitted by various companies as outlined in Statement 
of General and Particular Average dated January 31, 1969. 

20. See Answer to Interrogatory No. 19. 
| The damages mentioned in Answer to Interrogatory No. 19 
were caused during the period after the line between the 
tug and vessel parted and the vessel's hull moved to port, 
bumping and scraping the bottom. There were not two 
strandings, in the sense that*the bow was always aground 


during this period. 


21. See Answers to Interrogatories No. 19 and 


Edward F. Ganly 
F. B. Crocco 
Wm. P. Towner 


(a) Yes. 


(b) Copies of survey reports will be furnished 


to defendant's counsel. 
23. Yes. 


(a) Captain J. Mello - Puerto Rico 
Marine Manager 


C. E. Spitz - Claims and Ins. Dept. 
(New York) 


H. Pierce - Port Engineer 
2+. Yes. Defendants or their representatives 
signed the Non-Separation of Interest and General Average 
Agreement. Some of the defendants or representatives signed 


customary general average guarantees. 
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(a) Copy of the Non-Separation of Interests 
and General Average Agreements and the custom.ry genoral 
average guarantee in the custody of Despard and Co. If 
any defendant no longer has copies in its eoniedes andi/ar 
control then defendants may examine same at the offices of 
Despard and Co. 

25. Yess 

(a) See Answer to Interrogatory No. 25 

26. No. 

See Answer to Interrogatory No. 26. 

27. Plaintiff has been reimbursed in part, and 
brings this suit for the benefit of underwriters as well as 
itself. 

(a) Hull underwriters (through Leslie & Godwin, 

Ltd) Container underwriters (Page 180-G.A. 


Statement) 


Joint Cargounderwriters (Page 181 - G.A. 
Statement) 


(b) Standard Hull Policy; Ocean Cargo and Freight 
Insurance; Master Vehicle and Container Floater. 


28. Despard International Ine. 

29. On May 5, 1967, at 1813 hours, the 
plaintiff did not intentionally strand the s/s Beauregard. 

39. and 30 (a). On May 5, 1972, after tre bow 
grounded, the Master of the vessel intentionally engaged the 
tug, RB-13, and a line was run from the starboard quarter of 
the s/s Beauregard to said tug. The vessel's propellor 


was turned "full astern" and the tug pulled on the tow line. 


At 1833 nours, the tug line parted and the vessel then 


bumped and scrapad along the bottom causing hull damaze. The 
effort made to free the vessel was intentional and the general 
average damage claimed herein was due to the consequences of 
the attempt to free the vessel. The Master knew that the 
line might part and that additional damage might be 


sustained in the effort to free the vessel. 
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mn dame ce 


Plaintiff reserves the amend answers 


information is received. 


New York, New Y 


16 , 1973, 


Respectfully submitted, 


HAIGHT, GAHDNER, POOR & 
Attorneys for Plaint 
Sea-Land Service, 


: 
Street 
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CORSA, being 


duly sworn, 


says: 


eo. 


That 


he is a membor of the firm 41! 


Gardner, Poor & Havens, a 


ttorneys for plaintiff he 


he read 


has the foregoing Answers to Interrogatort 
knows the contents thereot; and that tho same are 
his own knowledge, except as to the matters therei 


to be alleged on information ; 


matters, he believes them to 


The reason this 


plaintirf,; is 


Inc., is a corperation none of whose officers 


jgurisd fetion. 


Tne sources of deponent's infornation ai 
grounds for his belief as to those matters stated 
Answers to Interrogatories to ba on inform 
and belief are documents and POCORGS In ‘is -ftles, 


Sworn before inc this 
ae n - 
Ze Gay Of Pie 451973; 
vy 


deposas 


e 


and 


Racent, 


rein; 


roR 1S 


true t 


a $ 
vervice 


within 
a ths 
In the 


cy 
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ABSTRACT OF DECK LOG OF THE 
8.8. BEAUREGARD, VOYAGE 319 


hing Rio Haine. 1700 S.B.B, 1716 rull Phrotie. 
Break ater B13, 1, Vmilese 1736.5 Turning ship~heavy rain squalls, 
abtd. 1751 GSeeend reund turn taken acerunt heavy rain at Hib'r entrance. 
avoy fre Hor. entrance ~ Varieus bells & c/e aporcaching Hor. er 
encher - Exergoney Full Astern(15 shots in water, on pow). Vessel foiled 
right wheel acenunt strong EXE'ly wind squall. 1613 Dow aground abcut 15 feet Sro- 
& inshere of ond of vest Breakwater. Ship's head 357 T. 
quarter attempting to pull vessel free. Pilot in centact with 
Line to tug partcd. 1841 fue refused'’to take ancthe r line, shi 
Tug pushing. 1343 Tug stop; pede 1848 Tug pushivg. 1908 Tug ste; 
1925 Capt. in contact with Harbor Master via radinphene. 1940 Tug 
to starboard quarter as take line to (East) Blwater. Cleudy with 
equalls eerly part of watch, 
1600 Visibility > Fair/poor. Vind: Various 5-7. Baronote: 
2000 uy Good " ENE 5 ¥ 


2000/2460 2016 Tus "73 12" alongside P/e marter, 2040 Tug "RD 

tug "R56 12" left vessel to tow tug ("RB | 13") ta por t. 2050 Tug 

ie take line to Le epoca 2145 Tug cannet land line en brez 

jtandiag Hy «2208 fug "at 177" fast on “S/Ay vesselts line, Varicus 

toa Ascent ashore te get tug to come alongs aide. Vessel had by new moved to w 

bew was apprex.e 175 fect inshore of end of West B.M, Vessel's head 015 T. 2225 
Line (ship 's line) on 3/9. 2320 Started discharging ballast #6 D.T. to lighten ve 
Hester had received guicrantce that tugs vould centinue pulling en stern, 2400 Var 
1overments as por bell took te try and fleat vessel. 

2209 Visibility: Gerd Wind; Beroneter: 30.05 

24,00 u Gord it ut 30,05 


6, 4967. 
yor 09/0/60 COCO Asround as _befer c eff Pin Haina W. Breakwater. Twa tig 


assists ne Ve ssel. Master & Pilot EB. Torees on bridge. one Senttered 
svell, Vars. speeds as por bell beck attempting te free vessel, 


& 


3400/6300 Vessel still asrcund. 04,06 Fin, pur ane Rice: 
ta frec her by engine maneuvers wisuccessful. 
Line. i tug Waine" (Ls 17") S/9 let go line ’ departed. 
ant tr le a LOGS 0542 Ecth lines aboard aft. 0540 Start ba 
\ i pakwater, 0702 Line on Bz t 
ashere after tugs left. siopped bal: 
rcakvater slacked fav treffic. 


IGUL V{209 0320 Heave en stern line. 0935 Stop heaving stern linc to let 
03 44 Resume heaving stern line. 0352 Tug "iGi 17" Last S/Quarter. 
Feave in line. 0921 Meave S/incher tight. 1100 Cant. 161 
1 ee Raise Crene Jibs, pert side Sorw'd & aft. Voricus 
4200 1 417 continue pulling with vessel's line 


iven ecrreat tine. 1344 Deminic: 
er(ship's linc) ports. 1410 -- 


53 8s 


1720 fi 
y & selves 
My 


On 
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ABSTRACT OF DECK LOG OF THE 3S, S. BEAURLGAWD, VOLAGL. 319 (Cont'd) 
Lay 7, 1967. 
9000/0400 6200 Agreund es before off Rin Haina We. Breakwater. O4CO Scattered cleuds. 


yet 


Short, low ESu'ly swell, Bilge soundings taken hourly, 


04,09/0309 Vessel remains grounded, 0600 Start pump aut /1 D.T., per Pert Engineer's in- 
structions, 0730 Stepped dischurge bellast from «1 D.2., as vessel eenmonced pounding 
slightly. Cloudy with low SH - Stxctly swell. 

6800/1200 Capt. Melle, Sca-land Marine Nagr. @ 0830, H, Pierce, Part Enpre, and My. Ted 
Tenos of 1 Morro Marine Survey ab'd-@ 0910. Position bearing check — nn change. 0730 to 
1030 ix. Ted Senos made inspection stb'd side belew water line, 1200 Vessel ev2i.ting 
errival tugs, occasional light pounding, 


1200/1600 Mr. Ge Furia, Third Asst. sMere, given correct time et 1200. 1355 Pilet E, Torre: 
abtd. i425 Mester, Capt. Nello, & Pilot on bridee. 1429 Tug Cabo Reajo now Cragyting vessel! 
stb'd ancher is pesition abean #3 Hatch about 200 ft, ovt, 1438 ‘tug's hawser(ship's manila 
dine) parts. 1456 ir. L. Roterts, 3/0, now on bridge, Mr. C. Proschwitz, 3/0, new standin: 
by en stern with Chief Mate. 1508 Tug Borinquen fast an S/Q. 1525 Tug Cabo Rajo continues 
drogging cut sthd, anchor. 1540 Six shots of stb'a chein out. Tug now going aft. 1540 
Corzence pumping out ballast #71 D.T, & i!4 D.B. 1600 Cleudy. Long, med. SE'ly swell, Bilge 
soundings taken hourly. Continne preparing to attempt te move vessels 


1600/2000 1605 Tug Cabo Rojo fast $/Q. 1609 Tug Haina fast S/Bow. 1610 Full astern, all 
tugs pulling. Various engine & rudder maneuvers per bell bock attempting to free ship. 1711 
Tug Haina let go fwd. Pericdic attempts during watch to free vessel as ballast continues to 
be discharged. 1754 #1 D.T. empty; start pump out 1 D, Bott. Partly cleudy with low SEtly 
swell at close of watch. Hourly soundings taken. 


2000/2400 2127 Tug Cabo Rojo stranded towing line. 2150 Resumod pulling on S/Quarter. 2320 
#1 D/i empty. Started pumping out £3 D/B. Tugs continue pulling throughout watch. Partly 
cloudy. SlightZ SE'ly swell. Occasional light pounding. 


May 8, 1967. . 
0060/0460 0000 Asround as before off Rio Haina VW. Breakwater, Tugs Cebo Rojo @& Darinmen 
fost on stb, quarter, aster & Capt. Mello on bridge. 0243 — 0320 Kenewed Cabo fejots 
towing hewser, Proschwitz, 3/0, supervised same. 0/400 Cloudy. Vars. speeds as per bell zack 
(Capt. Melle at con) attempting to free vessel, Iong moderate SE'ly swell., Bilge soundinss 
hourly. 


0400/0800 ester & Capt. Hello on bridge. Various engine & rudder mancuvers avtonuting 
free vessel per bell bock. 0512 Replacing chafing gear on Tug Cade nojo's line, 0520 Line 
oi. 0532 Replacing chefing gear on ‘tug Berinquents line. 0600 Beringuer resumes vuilin 
0713 Tug Berinquen lets ga, preceeds to Haina for engine repairse Partly cloudy - slight 

sea & Jow SE'ly swell at close of watch 


0300/12L> 0600 Capt. liello, Sea~Lend representative, left vessel. 0935 Capt. Mella & Fred 
: : ep 3 : : I 5 ee 
Martin, Vice President Puerto Ricn Lichterare Ca., on beard. 0945 Tug Pevineuen bee's stend 
: , ; eS or Ves oe & : 
by te take Insweance Cable aft. 1013 ‘tug Cabo rojo let go line art, 


vessel and entered port ta return at 1300 today. 1200 Sli ght SE'My swell, 


UD bir. Co Furla, 3rd asst. Imgr., given ecrreet time. 1230 its 


4 
oG~ AD Tug Lerinauen fast en 3/0. 1302 tug Crt inja fest cn fo 
Camence bells atbeunting ta free vessel. 1521 Proesehui 

fe cunning (Ship's) Insurcnce Wire to veminicen Ropu: 
; 3 11. Continue taking biise seundinges hourly, 


oO 
ie] 


90 1620 Insurance eskle abd Priccte 7452. 1626 Coin Reje, Perins 


lc 
ae 
ti 


v ; O23 Insurance wire to Yricete parted, MMes eritinue pullin: 

perts - services no lenser requircd, 1756 Start heave ancker, Cave 2 : z 
en sthd qir. Varieus enziae vunervers per bell besk, 1831 ew swinging te sthd. ee 
"> Ta" fust stud bew. a2 


2000/2400 2040 Gabe Lejo shifts fron S/ctr. to S/2ewe 2100 Cabe kege feat Sfiru, 2158 i> 
703 ease! sileat. 2105 Sterted ballasting veriows isms, 2120 tue kh 12 es Bie3 
eeranguen aiite 2140 Gite bojo let co. 2190 c/e 160. 2210 uz Cabn Leje alenjsias; port 
efficals ashere, Jessel proceeding ab course per Uaster te arrive at Uerber entrenee at 
0530 terarrou. Slight sly sea and swoll, Relling easily. 
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lendsera, Lendcu 
vessel. 1200. Fs 


~t divers eraiain ed Race inet 


| ae } 
masonth chet chore 
scene ¢ ve Cnonzge > 


or Gx =) 
arn oan { elsiotel 
marked are sati vessel 20 
end retecin her 


b. Crocco 


120 of; 769 1400 Resimed di schs we dED D/Gs. 1526. Pinish 75 D/c and discharge, 
4605 #6 D/C aische.; pert side hatch, 


ENGI 4700 Cover 6 start 0/D iy 


to 7 2/tier. 1750 Fin. ballasts ie Bottom. 1870 Fin, 7 2/ficr; all essce 
abr. 1920 L/S fin. securing & nO. Pa ty eleudy at clese ef wetch, Gan t & 
Raines inspected all in order, 


OS20 ies 
Jient veined 


0400/6303 O00 tral} 
vessol for contrab: SOE comieted 0610. 
att ' 


, ie 
verily 4 ane 
DEX'LY eercinang 


TRA eres “hig os 
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Answers to Interrogatories, Dated July 15, 1974 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SEA-LAND SERVICE, INC., 


Plaintiff, 
- agninat - 72 Civ. 1170 
AETNA INSURANCE COMPANY, et al., (S3R) 
Defendants. 
seoeceea SSP OS SOS AOEEE OOS EBOES HH PENSDSBOEOEOEE & 


ANSWERS TO INTERROGATORIES 


1. 1.) Defendants chject to these interrogatories on the 
3.) ground that defendants, as cargo underwriters were 
5.) mot on the scone when the stranding occurred and they 
7.) put plaintiff to ite proof that the stranding happened 


as plaintiff alleges: 

Furthermere, paragraphs five and seven of defendants' 
aaswers are apparently a mis-reference ia plaintiff's iaterregatories. 

With regard te paragraph 13 of defeadants' anewer it 
is obvious that If piniatif! had exercised due diligence te provide 
seaworthy chip she would have bees seaworthy. Aguin defeadants 
were not at pinintiff's side when it failed to exercise due diligence. 

3. Hareld Reineke 
a) The seawerthiness of the 86 BEAUREGARD at the 


covrarmencement of the voyage. 
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b) The improper design ef the 88 BFAUREGARD during 
Pecourerbias, \aih & so-celed container carrier waich rendered her 
aneoaworthy aud difficult te centre! due to the failure te install a sew 
rudder and other parts to compensate for the greater length asd the 
larger sail area aad ether changes. 

c) See B. 

4. Detendemts wern act there bat Selleve Gani the sagsewerthinans 
of the akip amd the imck ef due dilivence and/or by angligence of the 
platetif! ond othare ts emplaged or ethers acting fer it on well as 
saterizg a pert area whick wae umeultable fer a chig ike the 2&6 
BYAURYGARD, all sansed or comtributed to the stranding. 

a} Boe 8; aloo Grinedmaie pe the pladekill te ica wert me 
af preed. 

4. Defendaets have oo firet-baed knowledge tnt aay se pence 
were justi~ied, meeecaury, reagonable anil (oar meurred aad pra Une 
pintetia te ite fall persed tumt all the alleged penered avoragr, . peneas 
were in the chove categories end thet the gunerai average is valid; 
all ag required by the Yerti-Antwerp Reige 196. 

&. Plalatifl failed to exoreise due diligence to supply 0 
Seawerlay aig; there aay be ether Giluree wekmewn at Unie time. 

@. The 85 BEAUREGARD wes ensaitable, bard te centrel, 
receavertas fa a negligest way. Ghe ted om waeudlletest rudéer er 
wee tee leng aad had tee mech sell open. Rie Bedne waa ea iagreger 
pest for the 83 BEAUREGARD. 

+. Phabatie? Ienowe Cede ome! dhedemdenien goat mimdei ty Sa 
iurdee af parpertsgy diam di Mga. 

8. See 6 and 6. 
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Answers to Interrogatories 


8. See 6. 
16, Dedondasts do not hmow as they were ut there. 
12. Yea, on information and belief. 


12. Yes. 


8) Bhip rae eave=~erthy at tices whom there is any wind 
tn thet pisottsiadee pines anh Gan wollte to egrecd ty phatetild tw bawe 
iii aban Sh The Captain testified to the éiffieulty in maneu- 
vering the veesel. 

14. Detemdasts believe thie i oo but plaietM? moews best. 

14. See 138. 

18. ial: tie Vv Wis elegy si ih 
Ss Se Sg: ini ln ik eu bbe eames 

16 and 17. Defeadente believe 20, Neh Sanenvinis thes etghie ane 
jofondants are wtintentionnily iued herein to were to Mamine ae to that 


Dated; New York, New York 
July 10, 1974, 


DOHOVAN, DONOVAN, MALOOF & WALSH 
Attorneys fer Defendants 


By: 
Devid L. Malsef 


161 Phi Repeat 


New York, New Yerk 10638 


TO: WHAJGOHT, GARDI'YR, POOR & HAVENS 
Attorneys fer Pi..oh if 
One Rate Sireet Piasa 
Mew York, New York 10004 
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Stipulation and Order of Consolidation, } 
Filed on November 13, 1974 { 


UNITED STATES DISTRICT COURT j 
SOUTHERN DISTRICT OF NEW YORK { 


SEA-LAND SERVICE, INC., pry <2 I 
Plain tiff, 
~against- 


AETNA INSURANCE COMPANY, ' 
AMERICAN INTERNATIONAL \ .-~tadex No. 72 Civ 1170 SIR 
UNDERWRITERS CORP., ie ne 
AMERICAN INTERNATIONAL Pt eaten ne 
MARINE AGENCY, AMERICAN jh, ee Ba 
MOTORIST'S INSURANCE COMPANY, fs} i 
APPLETON & COX,INC., ATLANTIC “* 

\ Meo 6315 Yq % 


~\ 


MUTUAL INSURANCE COMPANY, 
BOSTON OLD COLONY INSURANCE 

COMPANY, COMMERCIAL UNION ie F 
INSURANCE COMPANY, CONTINENTAL “EE. Ge Yr 
CASUALTY COMPANY, CRUM & FORSTER 

INSURANCE COMPANIES, FEDERAL. 

INSURANCE COMPANY, FIREMAN'S FUND 

INSURANCE COMPANY, HOME 

INSURANCE COMPANY, INSURANCE 

COMPANY OF NORTH AMERICA, 

JEFFERSON INSURANCE COMPANY, 

MARINE OFFICE OF AMERICA, 

JEFFERSON INSURANCE COMPANY, 

MARINE OFFICE OF AMERICA, 

WILLIAM H. McGEE & COMPANY, 

NEW ZEALAND INSURANCE COMPANY, 

RELIANCE INSURANCE COMPANY, 

ROYAL INSURANCE COMPANY, 

TRAVELER'S INDEMNITY COMPANY, 

TALBOT, BIRD & COMPANY, INC., 

UNION INSURANCE SOCIETY OF CANTON, 

CONTINENTAL INSURANCE COMPANY, 

CENTENNIAL INSURANCE COMPANY, 

INDEMNITY MARINE ASSURANCE 

COMPANY, LTD., NATIONAL UNION FIRE 

INSURANCE COMPANY, NEW HAMPSHIRE 


INSURANCE COMPANY, STANDARD 
MARINE INSURANCE COMPANY,LTD. 


and UTICAS MUTUAL INSURANCE COMPANY, 


__ 


Defendants. 


39a 


Stipulation and Order of Consolidation 


SEA-LAND SERVICE, INC., 
Plaintiff, 
~against- 


72 Civ 1875 SJR 
NEW HAMPSHIRE INSURANCE 


COMPANY, THE HANOVER 
INSURANCE COMPANY, wabinah cc ae wt 
FIREMAN'S INSURANCE 
COMPANY OF NEW YORK, 
Defendants. 
x 
ehh piacere a 


STIPULATION 
AND 
___ORDER 
WHEREAS the within suits involve the same questions 
of law and fact and it appearing that consolidation thereof for all pur; oges 
including trial would be desirable, and {t further appearing that this Court 
would give approval thereto, it is hereby 
STIPULATED AND AGREED by and between the under- 
signed attorneys for all the parties appearing in the within suits, in whatever 
capacity such parties have appeared, as more specifically set forth in the 
individual pleadings filed in said suite, that the within entitled actions be 


consolidated for all purposes. 


Dated:New York, New York 
November , 1974 


8/ Donald M. Kenned 
DONOVAN, DONOVAN, MALOOF & WALSH 
Attorneys for Defendants 


&/ LeRoy 8.Corsa 
HAIGHT, GARDNER,POOR & HAVENS 
Attorneys for Plaintiffs 


| 40a 
Sttpulation and Order of Consolidation 


89 ORDERED: 

New York, New York 

| November |! , 1974 
) Ne) 
: udg 
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Further Answers to Interrogatories Propounded 
Plaintiff, Dated April 8, 1975 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


[Pe 
é 
SEA-LAND SERVICE, INC., aia es 


sen enerneane LLP SMS SS Oth th OO ae Re OEE, 


Fiaintiff, 


AETNA INSURANCE COMPANY, 
ot al.. 


Defendants. 


Swe eewemocaewoe FLL LPOG SOOO ORDO HOODEO HM RTOR SHOE 


FURTHER ANSWERS TO 

INTERROGATORIES 

PROPOUNDED BY 

PLAINTIFF 

1, 1) Defendants admit that the 9S BEAUREGARD 

stranded on the West breakwater of Ric Haina at or about 1813 hours on 
May 5, 1067 with her bow aground and her port side in contact with a 
wrecked tanker and¢ that she was in a position of peril. 

3) Defendants admit that the SS BEAUREGARD 
remained stranded from May 5, 1867 until May 8, 1967 but not that she 
remained in the same position during that time. Defendants also admit 
that efforts were made to refloet her. Defendants deny that the efforte 
to refloat the ship were continuous and in this regard rely upon Captain 
Boehm, Mr. Mello of Sea-Land Service, Inc., Pilot Torres, and Captain 


Rojas, along with the ship's loge and other documents supplied by plaintiff. 
8) Defendants admit that the ship was refloated at 


2108 hours on May 8, 1967. 
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Further Answers to Interrogatories 
Propounded by Plaintiff 


4) Defendants maintain that the stranding of the ship 
was directly caused by the intervention of plaintiff's operating manager, 
Mr. Collie, in the navigation and management of the ship. The stranding 
was not caused by any exception to liability in the Carriage of Goods by 
Sea Act. The witness who proves this is Pilot Torres. The stranding 
was also caused by the unseaworthiness of the ship as described below. 
The witness is Harry Reineke, Jr., a naval architect, 6001 Dover Place, 
New Orleans, Louisiana 70114. Documents of plaintiff shall be used in 
conjunction with Mr. Reineke's teatimony. 

5) Defendants admit that plaintiff incurred expenses 
in connection with the removal of the vessel from the strand, however. on 
the basis of the testimony of plaintiff's employees, Captain Boehm and 
Captain Mello, and the records produced by plaintiff, as well as the 
testimony of Pilot Torres and Captain Rojas, the expenses claimed by the 
plaintiff are not properly recoverable general average expenses. Defendants 
admit that they have agreed to pay expenses in general average which are 
properly recoverable. 


6) Defendants will use the testimony of Boehm, 


Mello, Torres, Rojas and Reineke to prove that plaintiff violated its duty 


to exercise due diligence to provide a seaworthy ship in ways set forth 
in other answers set forth herein and was negligent in a way which caused 
this stranding as set forth in other answers set forth herein. Defendants 


will also employ the documents produced by plaintiff in the preparation 
of this case. 


7) The SS BEAUREGARD on the voyage in question 


was, in view of its configuration, Lll-equipped to enter the port of Rio 
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Further Answers to Interrogatories 
Propounded by Plaintiff 


Haina and on the basis of the vessel's specifications after conversion, 
plaintiff knew of this condition. See answers below for specific unsea- 
worthiness of the vessel. The witness is Harry Reineke, Jr. who will 
use documents produced by plaintiff. 
8) Defendante will rely upon the testimony of witnesses 
Boehm, Torres and Rejas as well as on the testimony of defendants’ expert 
to prove that the stranding was cauced through the fault of the plaintiff in 
that it did net exercise due diligence to provide a seaworthy vessel and 
that it intervened in the navigation of the ship and supplanted the judgment 
ef Torres and Beehm. Documents produced by plaintiff will also be 
employed. 
2, Since these interregatories concern plaintiff, 
defendants cannot answer them. 
3. Plaintiff permitted an unseaworthy vessel to 
attempt entrance to the harbor at Rie Haina. 
a) Plaintiff, by ite managing shore personnel, 
intervened in the judgment of the Pilot and the Master and ordered them 
te bring the 88 BEAUREGARD Ianto port at a time when it was dangerous 
to do 80. 
Defendants center that the stranding of the 
8S BEAUREGARD was not due to one of the exeeptions claimed by plaintiff 
in that plaintiff's managing personnel intervened and directed that the 
vessel attempt to enter tee port at a time when it was dangerous to do so. 
4. Defendants are net privy te the expenses claimed 
by the plaintiff as general or partieular average. Furthermore, defendants 


are not cencerned with alleged particular average claims; nor are defendants 


in a position to determine whether expenses claimed are general average 
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Propounded by Plaintiff 


or perticular average since defendants wore not parties te the adjustm.snt 
referred to. It is defendants' position that as to any items claimed to be 
in the nature of general average expense, they are not properiy recover - 
able either because they are in fact net general average expenses or 
because general average is not recoverable under the applicable law. 
Specifically defendants contend that plaintiff is not entitled te recover es 
general average any damage to the ship which was caused as she completed 
strand by going to port, but may recever for actual refloating expenses 
and damage caused t.ereby in gettiny the ship o@ the strand on May 8, 1967 
provided plaintiff is entitled to any ¢vaeral average in the first Place, which 
defendants deny. 

7. With respect to the conditions set farth in answer 1 


above, defendants contend thut these facta were within the knowledge of the 


plaintiff iteelf and that it never:heless allowed this unfit abig to preceed to 


this unfit port. 

8. Defendante allege that plaintiff caused the straad- 
ing in that it sent an unseavorthy vessel (as hereinbefore stated) to the pert 
of Rio Haina and that plei:2if/ intervened in directing that the vessel enter 
the port at a time when it wi’: dangsrous ts do so, 

9. a) The cause was the unceaworthiness of the vessel, 
the unfit port and plaintiff's intervention in directing the ship to enter the 


port. 
b) ii aaight bave been avoided if the SS BEAURE@ARD | 


were seaworth;. <epecielly with raspect to the voyage contemplated te the 
port of Rie Haina. 

6) If the plaintiff had not intervened, the stranding 
may have been avoided by the Pilot. 
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Further Answers to Interrogatories 
Propounded by Plaintiff 


10, According te the testimony of witnesses who were 
not connected with the defendants, the weather conditions at the time and 
place when the SS BEAUREGARD stranded were bad. 

13. Yes, 

a) Because of insufficient rudder sie «nd engine 
power for the ship, the wind had an excessive influence on hér and made 
her impossible to coutrel. The slow speed of the suip also contributed to 
the stranding. 

13, According to the testimony, before the stranding 
there were conversations between the Pilot and plaintiff's risnaging agents 
at Santo Domingo, the substance of which was that the visseal should ds 
brought into the port. Messrs. Collie and Manolin hac, such conversationz 
with Pilot Torres. 

14. While defendants beliews that during the time the 
ship was stranded there were conversations between plaintiff and/cs its 
underwriters and/or agents, defendants are not aw» of the substance cf 
these communications. 

15. Defendants communicated with theix attornevs in 
connection with the incident invelving the $8 BEAUREGARD. Such 
communications are privileged. 

16, We are advised by plaintiff's agent, the general 
average adjuster, that this is so. 

a) This answer will be sought from the generai 
average adjuster. 


37. Yes, either of the cargo cr of the containers. 


ill conieiincieneneneaieepemmnenmmnmeentalinntidtiorenmeeereaneenseneioateneenmeecnaeecnieeenereanenenecreen ene 
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Further Answers to Interrogatories 
Propounded by Plaintiff 


Defendants reserve the right to rely upon other 


documents and other witnesses in accordance with pre-trial order to be 


prepared. 


Dated: New York, New York 
April 8, 19785 


DONOVAN, DONOVAN, MALOOF & WALSH 
| Attorneys for Defendants 


BY: [s/ David L. Maloof 


Partner 


161 William Street 

Suite 1900 

New York, New York 10038 
(212) 964-3883 


TO: 


HAIGHT, GARDNER, POO!! & HAVENS 
Attorneys for Plaintiff 
N One State Street Plaza 
yy New York, New York 10004 
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Pre-Trial Order, Dated April 29, 1975 


rie — 
UNITED STATES DISTRICT COURT 


sg eials Ee oo 


SOUTHERN DISTRICT OF NEW YORK 


-frfereFeeeeeeneewreeewreeweeewse x 
SEA-LAND SERVICE, INC., s CE 
Plaintiff, : 
PRE-TRIAL ORDER 
- against - : 

; 72 Civ. 1170 AR 
‘ AETNA INSURANCE COMPANY, et al., : wp 
i | 

! 
Defendants. : 
Na I, Se, oe, ee ee ee x 


1. The pleadings were agreed to be deemed 
amended in accordance with the framing of the issues in this 
action in paragraph 9 of this pre-trial order. 


2. The parties agreed that the trial of this 


‘action should be based upon this order and upon the vlead- 


ings as amended. 


syns 


ie: er Yo LEW YOR 
As 
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STIPULATION OF FACTS 


3a. The parties stipulated that the following facts are not 
in dispute in this action (each party reserving the right to object to the 
materiality of any such stipulated fact and its relevancy to the issues): 

1. At all material times, plaintiff Sea-Land Service, Inc. 
was and still is a corporation duly organized and existing under and by 
virtue of the laws of the State of Delaware and has an office and place of 
business at Corbin and Fleet Streets, Elizabeth, New Jersey. 

2. Defendants are corporations organized and existing 
under and by virtue of the laws of the State of New York, or one of the other 
States of the United States of America or Great Britain, or some other 
country having offices and places of business within this district as shown 
in Schedule A annexed hereto and were and still are, engaged in business 
as Marine Insurance Underwriters. 

3. At all times hereinafter mentioned, the S.S. 
BEAUREGARD was a ship having the dimensions of 468 feet, 8 1/2 inches 
in length, 72 feet in width, and 40 feet, 1 7/8 inches in depth. She was 
operated by plaintiff Sea-Land in trade between the United States East 
Coast ports and Puerto Rican and Dominican Republic ports during the 
instant voyage. 

4. The S.S. BEAUREGARD sailed from New York on 
April 28, 1967, laden with cargo in containers bound for Puerto Rican and 
Dominican ports. She arrived at San Juan on the 4th, and discharged and 
loaded cargo on that and the following day. She sailed from San Juan at 
0312 on the Sth, and, while proceeding into Rio eina with a pilot aboard, 
she stranded on or near the west breakwater at 1813 hours with cargo 


destined for Rio Haina and U. S. ports. 


SS ee 
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5. On May 9, 1967, the vessel proceeded into Rio Haina 
where she commenced discharging and loading. She proceeded through the 
breakwater without a pilot and did not pick up a pilot until she was inside 
the harbor. She departed Rio Haina on the 10th and arrived at New York 
on the 14th. 

6. The voyage was abandoned and 77 cargo containers 
destined for Baltimore and Charleston were forwarded by other transport. 

7. On the 15th, and subsequently, the damage was 
examined while the vessel lay afloat at Elizabeth and on drydock at tne 
Bethlehem Steel Corporation plant at Hoboken, with representatives of 
Sea-Land, the classification Society and vessel's underwriters in attend- 
ance. Repairs were commenced on the 16th and were completed on July 
1, 196%. 

8. A General Average was declared by Sea-Land Service, 
inc., and the defendants herein th. ‘ough their predecessors or authorized 
agent, guarant<ed payment of all proper General Average. 

9. With the exception of expenditures alleged to have 
been incurred on account of hull damages and examinations related thereto, 
the amounts for various items of expense were prima facie incurred as 
are recited in the Statement of General Average, issued by Despard & Co., 
Inc. on January 31, 1969. Defendants, neverthe:-:s, do not concede that 
such items of expense as were prima facie incurred were necessarily in 
the nz.ture of general average expenses. 

10. This action is within the Admiralty and Maritime 
Jurisdiction of United States ard of this Honorable Court and is triable by 
the Court without jury. 

11. As the first tug pulled on the ship's starboard quarter, 


the ship's engines were in use to assist its removal from the strand. 


s 


csenaiaimaabens anementeenmeneaneemenrnneereneene meme a en nS 
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3. Contentions of plaintiff Sea-Land Service, 
Inc. 

1. The stranding was attributable to one or 
more of the exceptions from liability in the United States 
Carriage of Goods by Sea Act, Section 4 (46, U.S. Code 
Section 1304), more specifically 1304 (c) and (da), perils 
of the sea and Act of God (bad seas and weather conditions) 
combined with servants of the carrier and the navigation 
or in the management of the ship in that they misjudged 
the location and severity of the current and squalls. 

They also misjudged the current, sea, swell and squalls’ 
effect on the vessel and the weather's effect on visibility. 

2. As a result of the stranding, plaintiff 
voluntarily made and incurred the sacrifices, disbursements 
and expenses of a general average nature for the common 


benefit and to relieve the adventure of a common peril, 


“for payment of which defendants herein have agreed to be 


and are bound. 

3. Plaintiff has selected the Port of New York 
as the Port of Adjustment and a general average adjustment 
has been prepared by a professional, General Average 
Adjuster, Despard & Co., Inc., 161 William Street, New 
York, New York. The apportionment of general average 
among the defendants in this suit made by the Adjuster 
is shown in Schedule A annexed hereto. The total amount 
of general average contribution due from the defendants 
is $464,979.04, plus interest. 

4. Plaintiff Sea-Land Service, Inc., was at 
all times hereinafter mentioned the owner, pro hoc vice 
of the $.S. BEAUREGARD and brings this action on its behalf 
and on behalf of the owners, underwriters and other parties 


in interest. 


i 
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5. The S.S. BEAUREGARD was regularly operated 
into the Port of Rio Haina. 

6. The S.S. BEAUREGARD was inspected by a diver 
on or at arrival at the Port of New York on May 14, 1967. 
The damage described was so extensive that the voyage had 
to be abandoned. 

7. But for the activity of RB 13, the ship 

would have remained where she was at the time of the 


jinitial stranding. 


Fe ° « 
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DEFENDANTS' CONTENTIONS 


Defendants contend - 


(1) That plaintiff failed to exercise due diligence to supply 


a seaworthy ship for this voyage and that was one of the causes of 


the stranding. 


(2) That plaintiff is not the real party in interest because it 
was pai” for its loss by its underwriters, 

(3) That plaintiff failed to exercise due diligence in supplying 
a seaworthy hawser for the purpose of assisting the ship in an emer- 
gency. 

(4) Ths: -he stranding was caused in part by an error of 
navigation of the plaintiff itself as opposed to an er of the Master, 
pilot or other servants of the plaintiff and therefore it was not caused 


by a peril of the sea or any other Carriage of Goods by Sea Act excep- 


: . ., fin that Collie and Manolin interfered with the Pilot's 
tion or immuaity, judgment in entering the port and/or ordered him to 
enter the port before and during the time he was on the ship. 


(5) That even if the ship and hawser were seaworthy and 
plaintiff didfatancene in the navigation there was no voluntary sacrifice 
as to any damage to the ship's bottom or other parts caused when the 
ship went on the strand in the first or second position. 

(6) That any so called general average for the hull damage 
caused by the ship wating further onto the strand, and any sacrifice 
or expense made prior to the efforts to remove the ship from the 
second position, even if voluntarily caused or incurred, are not 


proper general average because the efforts were not successful. 


SS 
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(7) That in hiring the first tug to remove the vessel from the 
strand, plaintiff was attempting to prevent the vessel from going further ! 
onto the strand, and that attempt failed, | 

(8) That in any event the underwriters of the containers are not 
liable to contribute to any general average because the stranding was caused 


in part by tne act, neglect and default of the Master, mariner, pilot or 


servants of the carrier in the navigation or management of the ship as 
contended by plaintiff. 
(9) That plaintiff failed to exercise due diligence to make the ship 


seaworthy for this voyage in that its configuration including that of the on 


deck containers was such that it was unsafe to enter the port of Rio Haina in 
expected conditions or otherwise. 
(10) That plaintiff failed to exercise due diligence to make the ship 


{ 
1 


that it increase its rudder size and/or engine horsepower so as to compensate 


seaworthy for this voyage in that its configuration as aforesaid required 


for the additional sail area when maneuvering in close quarters and into 
ports having the configuration and prevailing weather and sea conditions 


as Rio Haina. 


we 
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4(a). The parties expect to offer the 
following exhibits or copies thereof in evidence. The 


wie? age eir rights to offer additional e 
4 Oboe rndlinca oe eaves 


as may he necessary for -sihiiicia) The parti€és 


| 
| 


offer exhibits not listed herein upon written notice 


to all parties. 


(al wart a” (0 ce te 
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PLAINTIFF'S EXHIBITS 


S.S. BEAUREGARD Logs: 


Smooth Deck, March 4, 1967-April 26, 1967. 
Rough Deck Log, March 18, 1967-May 17,- 1967. 


Chief Engineer's Log, Rough and Smooth - 
March 3-4 - April 7-8, 1967. 


Chief Engineer's Log, Rough and Smooth - 
April 8, 1967 - May 1, 1967. 


Chief Engineer's Log, Rough and Smooth - 
May 1, 1967 - June 7, 1967. 


Smooth Chief Engineer's Extract for May 5, 1967. 
Copy of vessel's Bell Book 
Conversion Specifications by Robert H. Macy, 
Naval Architect and Marine Engineer 
dated July 30, 1%67. 
Photos of hull in drydock. 
Photos of refloating attempts. 


Stabment of Captain Harold J. Boehm 
dated October 6, 1969. 


Chart: 

Barahona to Santo Domingo with Puerto De Haina 
insert chart #2652 (corrected to notice to 
Mariners #8 Exb. 25, 67 and insert used from 
2652 used in Boehm Exb.) 

Dominican Republic - Law #3003 with modification. 


Stability Calculations as of sailing May 5, 1967. 


- Messages: 


Copies of 13 Marine Radiograms from 5/6/67 to 
7/8/67 - 7 pages. 


Manifest San Juan - Rio Haina 


Stowage Plan sie 


Refrigerated Cargo Manifest 
Yamaged Box Report 
Danyerous Cargo Manifest 


CG 2692 Report of Vessel Casualty or Accident 


7 
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* Deck Log Abstract 
py Coast Guard Report, dated 27 June 1967 with chart. 


,Bethelehem Steel inspection of bottom- 
dated May 16, 1967 


Master's report to W.J. Scott, Marine Offices, 
Sea-Land dated 12 May, 1967 


Note of protest dated May 9, 1967 
Capacity Plan of 
Conversion of C2S-El to container ship 
dated March 13, 1958 
Capacity Plan dated July 11, 1944 
Surveys: 
Ganley-Briggs, Inc. dated July 28, 1967. 
Ganley-Briggs, Inc. dated July 2, 1969. 
Ganley-Briggs, Inc. letter dated May 9, 1969. 
Drydocking Hempel paint report. 
American Bureau of Shipping Reports: 
Reports Dated 
SJ-1389-FBC 5/16/67 
NY 5576 6/19/67 
NY 5577 6/10/67 
Joint survey dated May 16, 1967 and signed by: 
E.F. Ganley 
G. Henrick 


E.J. Smith 


Salvage Association London: 


Report # Dated 
25140 Aug. 10, 1967 


25387 Oct. 4, 1967 


El Marro Marine Service & Salvage Company report, 
dated May 12, 1967 


American Hull Insurance Syndicate letter to 
Sea-Land dated December 6, 1967. 


Telex from Colla to Spitz reporting Dominican Navy 
charges. 
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Vessel's trim and stability booklet. 


Waybills for cargo destined for Baltimore and 
Charleston. 


Transsnipment agreements with: 


Insurance Co. of North America 
Fireman's Fund Insurance Co. 

Marine Office of America. 

American Motorists Insurance Co. 
Aetna Insurance Company 

Hartford Insurance Company 

Royal Insurance Company 

Utica Mutual Insurance Company 

The Indemnity Maine Association Co. 
Federal Insurance Company 

Standard Marine Insurance Co., Ltd. 
Great America Insurance Co. 

Albert Ullmann Maine Office, Inc. 
America International Marine Company 
Reliance Insurance Company 
Washington General Insurance 
Centennial Insurance Company 

New Hampshire Insurance Company 


National Union Fire Insurance Company 
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Transcripts of following depositions 

and exhibits identified therein; 

/ Harold Boehm conducted on March 6, 1974 
Efigonio Torres ccnducted February 24, 1975 


Vergioio Antonio Rojo Calderon con- 
ducted on February 24, 1975 


Julia 0. Mello conducted on February 28, 1975 


Statement of General AVerage prepared by 
Despard & Co. Inc. dated January 11, 1969 


Registration papers and classification 
certificates for the §.S. BEAUREGARD 
and ship's records. 


Pre-Trial Order, Dated Apri} 29, 1975 


DEFENDANTS! 
EXHIBITS 


APF») Statement of Torres (English) 9/29/72. 


1. AZ a) Statement of Torres (Spanish) 9/29/72. 
| 
| 


a € Statement of Torres (Spanish) (no date). 


| 5/26/67. 
8. Letter 
9. y= Letter 
| 10. a Letter 
f 11. retter 
pe i 
[ag | 41/22/67. 
| 12, Letter 
i 13. etter 


i 14, Letter 
15. Setter 
| 16, Reetrer 
17. Letter 
| 18. QLetter 
19, wetter 


enclosures (7 pp. ) 


20. ® Letter 


enclosure (tape). 


NY 
fy 


21, : aes - Collie to Spitz and others dated 7/31/67. 


| 5. Ye Rojo statement (Spanish 9/28/72. 

} 4. > Specifications for couversion of a C2-S-El cargo 
| ship to a type C2 - X1 container ship. 

5. zB Deposition of Torres. 


! 
| 6. ‘Wweposition of Rojo. 


7. YD Letter - Sea-Land to Despard, and Collie menr‘o Jated 


- Despard to Sea-Land dated 9/18/69. 


- American Institute to Despard deted 9/17/49. 


- Sea-Land to Despard dated 3/:1/88. 


- Sea-Land to Schumacher and Lindgren dated 


- Despard to Sea-Land dated 11/1/67. 

- Despard to Ganly dated 10/27/67. 

~ Despard to Sea-Land dated 9/7/67. 

- Despard to Sea-Land dated 8/25/67. 

- Sea-Land to Despard dated 8/25/67. 

- Sea-Land to Bethlehem Steel dated 9/8/67. 
- Despard to Sea-Land dated 9/11/67. 


~ Despard to Sea-Land dated 8/17/67 with 


- Sea-Land to Despard dated 8/2/67 with 
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22. % Letter - Despard to Sea-Land dated 6/23/67. 
23. Qretter - El Morro to Sea-Land dated 5/12/67. 
24. Ny 5 pages - Telexes, etc., including Collie memo 
dated 5/26/67. 
25. Lindsay bill dated 8/22/68. 
26. DP Lindsay bill dated 11/15/68. 
27. \\ Letter - Despard to Lindsay dated 11/7/68. 
28. & Letter - Despard to Salvage Association dated 11/13/68. 
29. ¥~ Letter - Despard to Lindsay dated 10/28/68. 
30, QS Letter - Despard to Ganly dated 9/30/68. 
YRope invoice No. 3415. 
Rope invoice No. 56365. 
General Average adjusters notes (3 pp. ) 
34, QVA.B.S. Report dated 7/1/67 #NY-5577. 
~33 5. B.S. Reports dated 6/20/67 #NY-45748 and 
#NY-5578 and A.B.S. Report SJ-1389F PC, BA-21726, BA-21781, NY- -4059, 


and NY-5576, 


36. Yroint survey report dated 5/16/67. 


37. “,, Diagram dated 7/1/67 showing replaced plates. 
38. cx Manifest - San Juan and Rio Haina dated 5/4/67. 
_ 39. Letter - Fred S. James to Donovan, Donovan, Maloof & 

Walsh dated 6/12/74 with 9 attachments). 

40.,, Letter - Sea»Land to Jespard with enclosures (8 pp. ) 

41. , Letter - Despard to Sea-Land dated 10/4/71. 

42. Boehm statement dated 10/6/69. 

43. |, Letter - Despard to American Hull Syndicate dated 
7/24/69. 


44. y C. G. report dated 6/30/67 with 4 attachments. 


Pre-Trial Order, ae April 39, 1975 
C. G. report dated 5/9/67. 
V Report of Dominican Navy dated 8/30/67 with 
translation. 
Y Survey report #25140 of Salvage Association dated 
8/10/67. 
, Letter - Sea-Land to Despard dated 11/3/67. 
Salvage Association report #25387, dated 10/4/67. 
, Letter - Despard to Sea-Land dated 11/1/67. 
y Letter - Despard to Ganly dated 10/27/67. 
Letter - Ganly to Despard dated 10/30/67. 
, Statement of Torres. 
y Mello deposition. 
Photos of ship's bottom (22) 


, Letter - Ganly to Despard dated 5/9/69. 


, Letter - Despard to Ganly dated 6/26/69, with 
attachments, including Canly letter dated 7/2/ 69 with sketch. 


58. _ Letter - Ganly to Despard dated 4/25/69. 


59. \| Letter - Ganly to Despard dated 5/9/69. 
60. Two photos from newspaper. 

Gi. Boeem deposition. 

62. Drawing by Boehm. 

63. \~ Capacity plan - BEAUREGARD 3/13/58. 
64.1 Chart of Rio Haina. 

65., Bell book excerpt. 

66.\ Chart HO 6252. : 


67. \’ Chart of bottom damage. 


68. \ Capacity plan BIENVILLE dated 7/11/44. 
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69. C-2 stowage plan (8 pp.). 


70. Ship's plans and instructions (15 pp. ). 


71. Engine log 4/27/67 to 5/11/67. 
Deck log 4/28/67 to 5/10/67. 


Photos (small (14). 


' 63a 
Pre-Trial Order, Dated April 29, 1975 


5 (a) 


The parties agree that the witnessses whom each 
party now intends to call, along with the specialty of 


experts to be called are as follows: 


| Plaintiff's Witnesses 
I Harold Boehm 

| 
| 


Vergilio Antonio Rojo Calderon 
| Julia 0. Mello 
Efigonio Torres fs 
Howard Myerson 


John Roethke and/or other 


its unde sriters 


Insurance company witnesses necessary 
to identify documents 


Captain Peterson, SAndy Hook Pilot, 
We expert shiphandler 


| 

il 

1 

: representatives of plaintiff and/or 

| 
“4 i Professor Dan Hoffman, Naval Architect 
Professor Anthony Suarez, Naval Architect 


Manolin Feliz 


Edward F. Ganly, Naval Architect 


I Ga | 
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\ 
| 

DEF ENDANTS' ; 
WITNESSES F 

1. Harold J. Boehm 

2. Julio Mello | 

' 3. Efigenio Torres 

4. Virgilio Rojo 

| 5. Harry Reinecke 

6. Ray Hicks 

| is Professor Donn 

| 8. Expert on hawsers 


| (name to be supplied) 


9. Gene Spitz 
| 
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" 


i; §(b) 


Should any party hereafter decide to call any 
additional witnesses, prompt notice of the dentity 
shall be given to each other party and to the Court. 

| Each party reserves the right to call as a witness 


| any witness produced by rr other party and wal 


Pi vttness necessary for rebuttal. a — 


‘Se ag 


(f 
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ISSUES 
Plaintiff 


1. Was there a common danger and a voluntary 
sacrifice of some property which succeeded in benefiting 
the remainder. 

2. Is the plaintiff entitled to recover from 
the defendants their respective contributions for general 
average, salvage and other charges as shown in the General 
Average Statement prepare? by Despard & Co., plus interest 


and costs? 
Defendant 


1. Did Sea-Land exercise due diligence to pro- 
vide a seaworthy ship and appurtenances? 


| 2. Is Sea-Land a real party in interest? If so, 
is 

what extent? 

! 


| 3. Was the BEAUREGARD's bottom damage the result 


of a voluntary sacrifice? If so, how much? 


i 4. Did plaintiff intervene in the navigation of 
the ship? 

5. What are plaintiff's damages, if any? 

6. Are the underwriters of the containers liable 
in general average if the stranding was caused by default 
of the master, crew or pilot? 

7. Were plaintiff's efforts to remove the ship 

: from the first position and avoid further stranding 


successful? 


| ae 


aR 


By : eames te Fm 
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SO ORDERED: 


HAIGHT, GARDNER, POOR & HAVENS 
attorneys for Plaintiff 


ae 


One State Stree 
New York, New York 


DONOVAN, DONOVAN, MALOOF & WALSH 
Attorneys for Defendants 


CC 
Tél William Street 


New York, New York 


2/ 


U. 


-D. 
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SCHEDULE A 


LIST OF DEFENDANTS AND THEIR ADDRESSES | 
Se ee oe ee Se EE 


i. Aetna Insurance Company 
100 William Street 
New York, New York 10038 


2. American International Underwriters Corp. 
102 Maiden Lane 
New York, New York 10005 


3. American International Marine Agency 
102 Maiden Lane 
New York, New York 10005 


4. American Motorists Insurance Company 
90 William Street 
New York, New York 10038 


§. Appleton & Cox, Inc. 
80 Maiden Lane 
New York, New York 10005 


6. Atlantic Mutual Insurance Company 
45 Wall Street 
New York, New York 10005 


7. Boston Old Colony Insurance Company 
80 Maiden Lane 
New York, New York 10005 


8. Commercial Union Insurance Company 
127 John Street 
New York, New York 10038 


9. Continental Casualty Company 
127 John Street 
faew York, New York 10038 


10. Crum & Forster Insurance Companies 
116 William Street 
New York, New York 10038 


| 11. Federal Insurance Company 
| 90 John Street 
( New York, New York 10038 


i A 
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12, Fireman's Fund Insurance Company 
110 William Street 
New York, New York 10038 | 


| 13, Great American Insurance Company 
99 John Street 
New Yorx, New York 10038 | 


14, Hartford Fire Insurance Company 
123 William Street 
i} New York, New York 10038 


15. Home Insurance Company 
59 Maiden Lane | 
I New York, New York 10038 | 


| 16. Insurance Company of North America 
\ 79 John Street 
i New York, New York 10038 


17. Jefferson Insurance Company 
1 Park Avenue 
New York, New York 10016 


| : 

| 18. Marine Office of America 

i 123 William Street 

New York, New York 10038 


\ 19, William H. McGee & Company 
f 111 John Street 
| New York, New York 10038 


20, New Zealand Insurance Company 
90 John Street 
New York, New York 10038 


21. Reliance Insurance Company 
| 161 William Street 
New York, New York 10038 


22. Royal Insurance Company 
150 William Street 
New York, New York 10038 


23. Traveler's Indemnity Company 
80 John Street 
New York, New York 10038 


24. Talbot, Bird & Co., Inc. | 
156 William Street | 
New York, New York 10038 ? 


| ye | 


26. 


ols 


28. 


29, 


30. 


31. 


32. 
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Union Insurance Society of Canton 
59 John Street 
New York, New York 10038 


Continental Insurance Company 
45 Wall Street 
New York, New York 10005 


Centennial Insurance Company 
45 Wall Street 
New York, New York 10005 


Indemnity Marine Assurance Co., Ltd. 
111i John Street 
New York, New York 10038 


National Union Fire Insurance Company 
102 Maiden Lane 
New York, New York 10038 


New Hampshire Insurance Company 
125 Maiden Lane 
New York, New York 10038 


Standard Marine Insurance Company, Ltd. 
59 John Street 
New York, New York 10038 


Utica Mutual Insurance Company 


350 Fifth Avenue 
New York, New York 10003 


AS 


fh 
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}UNITED STATES PISTRICT COURT 
|SOUTHERN DISTRICT OF NEW YORK 
SEA=LAND SERVICE, INC. 
Plainty £61) 
-against- 
AETNA INSURANCE COMPANY, et.al., 


Defendants, 


It is hereby stipulated and agreed by and —~—-f. | 


named plaintiffs, 
| 


waption to read as follows: 


SOUTHERN DISTRICT O 


Se eer 


! ogi eg a eae ce e ¢@ ° @ 


SEA-LAND SERVICE, INC 


Pe ‘S ; A 
‘ > /) v\ | 
\ 4 | 
i | 
! } 
. x | 
‘ m : | 
: \ | 
\ | 


. X vl 
pies 4 975 


between the attorneys for all parties that plaintiff's 


| 

| 

| | 
lunderwriters be added to the ahov< -entitled action as | 
| | 
| 

| 

The addition of the underwriters changes the 


UNITED STATES PISTRICT CouRT | 
NEW YORK 


BRITISH : | 


P2ICIVs FEO: WK 
ee | 
BLE Copy 
ell Gera Fr Cae R Wrupee | 
ONE STAN jporey m1 S74 Pr 


ee 


2. 
3 a 


Pelbesy | 


edly 


Cae on a ee eS 


LAW INSURANCE CO., LTD.: ORION | 
INSURANCE CO., LTD, "T" A/c; : | 
THE INSTITUTE OF LONDON UNDER- | 


WRITERS: UNDERWRITERS AT LLOYD'S: 


INSURANCE COMPANY OF NORTH AMERICA; | 


CONTINENTAY, INSURANCE CO.; FIRF- 


MAN'S FUND INSURANCE CO.; AMERICAN 


MOTORISTS INSURANCE co 


CENTENNIAL ¢ 72 Civ. 


INSURANCE CO.; AETNA INSURANCE 1170 WK 


COMPANY: GREAT AMERICAN 


INSURANCE : 


CO., INDEMNITY MARINE ASSUR. CO? 


RELIANCE INSURANCE CO.; 


TON GENERAL INS. CO.; 


WASHING= : | 
FEDERAL IN- 
SURANCE CO.; HARTFORD FIRE INSUR- 
ANCE CO.; NATIONAL UNION 


FIRE IN- | 


F SURANCE CO.; NEW HAMPSITIRE INSUR-~ : | 
| ANCE CO.; ROYAL INSURANCE COw, 


LTD.; STANDARD MARINE 


i UTICA MUTUAL INSURANCE 


| 
| & GODWIN, Ltn, 


“against- 


° e 6e¢ e@ 68 Ol) we « 


AFTNA INSURANCE COMPANY, ctyal., 
Defendants, $ 


INS. 'CO}s:2 H 
Oe FES IakIs 


oe 


Plaintiffs, 


Sy ena leet eh.) or. 
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HAIGHT, GARDNER, POOR & IIAVENS 
Attorneys for Plaintiffs 


A Member of the [Firm 


One State Street Plaza 
New York, New York 10004 


DONOVAN, ‘DONOVAN, MALOOF & WALSH .- 
Attorneys for Defendants / 


A / es a aa { 
ied <) WPS ae a 


A Member of the Firm \ 


161 William Street 
New York, New York 10038 


Dated: New York, New York 


SO ORDERED: Ga ee 


/ ! 


| 
See nee 
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2a Stacae Re ~~ Pee ere } 

oe Fri ese STIS t 
Dc See a OS 

ATES T UE SAN UAE pag - mat ™ | 

UNITED STATES DISTRICT COURT “efi eo : 

a BUTERSC 


PURER e 


SOUTHEPN DISTRICT OF NEW YORK 


SEA-LAND SERVICE, INC., et. al. 


Plaintiff, 


-against- > Weir //7O wee 


AETNA INSURANCE CO., et. al., 
7d Ctye-~ (& AS 


PROPOSED FINDINGS 
: OF FACT 
SUBMITTED ON BE- 
ay : HALF OF PLAIN- 
TIFF 


Defendants. 


SEA-LAND SERVICE, INC.,, et.al 


Plaintiff. 
-against- 
NEW HAMPSHIRE INSURANCE CO... 
THE HANOVER INSURANCE Cor. 
FIREMAN'S INSURANCE Coe On 
Nis Years 


Defendants. 


1. The owners of the S.S. Beauregard exercised 
due diligence to make the vessel seaworthy to be assigned 
to a route which included the Port of Rio Haina. The 
vessel handled well and had made previous calls at the 
same port without incident. 

2. The Master of the s/s Beauregard attempted 
to enter the Port of Rio Haina with the assistance of a 
professional Rio Haina pilot. After aborting one ap- 
proach because of poor visibility, the two master 


Mariners decided it was clear enough to enter the harbor. 


T4a 
Proposed Findings of Fact Submi ted 
on Behalf of Plaintiff 


3. The vessel owner's agent, who was ashore, 


did not interfere with the navigation of the vessel as 


| she attempted to enter the Port. The vessel's Master 


maintained command and actual control over his vessel 
during the entire period. 


i] 4 The vessel was struck by unexpected winds | 


| and currents and by sudden rain squalls which obscured 
visibility just as the vessel approached the entrance. 
The grounding was caused by the effect of the 


natural forces upon the vessel and any miscalculation 


| by the master and pilot was not the result of negligence 


v on their part. 


5. After the vessel grounded at 1813, May 5, 1967, 


her cargo, containers and the vessel were endangered by a 
common peril until they were finally floated free at 
| 2108, May 8, 1967. 

6. While the vessel was in her first position 
immediately after the stranding with her bow embedded in 
the breakwater, she was subject to obvious perils. She 
could have been holed and broken where she was, as had 
another vessel previously, and all might have been lost. 

7. The Master could have come ahead with the 
engines and hard left rudder in an effort to hold the 
vessel in her initial position until an additional tug 
boat arrived in one and one half hours, or: until large 
salvage tugs arrived from San Juan,Puerto Rico, in 
17 hours. However, the risk of waiting was great, in 


view of her perilous position. | 
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8. The Master decided to take immediate 
action to try to free the vessel with the one available 
tug. 

9. The Master realized that if the attempt 
failed, the vessel could find herself in a worse 
position temporarily, but he intentionally took that 
risk rather than waiting. 

19. The vessel did not move or br: *k free until 
the tug started to pull, when her bow was felt coming 
free. 

ll. The tug pulled for about 10 minutes at 
full power and then the line broke. The line was 
seaworthy. Breaking of lines under such great stresses 
is not unusual. 

12. The tug was not negligent as it was operating 
in heavy swells under very difficult circumstances. 

13. After the line broke, the vessel was 
pushed sideways by the weather and currents, sustaining 
damage to her port side and bottom. Additional damage 
was caused during the long effort by several tugs and 
shifting of ballast which finally ‘succeeded in re- 
floating her. 

14. No cargo was jellisoned and no cargo was 
lost or damaged during the salvage effort. 

15. The refloating expenses incurred by the 
shipowner and refloating damage sustained by the vessel 


were general average sacrifices. 
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16. General average was declared but defendant's 
Cargo underwriters refused to honor their general average 
agreements and guarantees. 

17. The plaintiff's container underwriters also 
failed te honor their guarantees. 

18. The parting of the line was a foreseeable 
risk. ™he pulling considerably increased the possibility 
that the vessel might shift position and ground on her 
port side. The Captain's acts were intentional. What 
he did was necessary to save the ship and cargo. 

19. The Captain acted reasonably in trying to 
get off as fast as possible. His efforts in the end were 
successful, and cargo escaped all harm. 

20. The sacrifices of the owner, the expenses 
incuzred and the exposure of the vessel to further 
grounding, was intentional and the operation was success- 


ful. The peril was escaped for all concerned. 


CONCLUSION OF LAW 


There was a valid general average, and defendants 
must pay their general average contributions, totalling 
$489,808.39, plus interest from the date the adjustment 


was made. 


RESPECTFULLY SUBMITTED, 


HAIGHT, GARDNER, POOR & HAVENS 
Attorneys for Plaintiff 


By 


A Member of the Firm 

One State Street Plaza 

New York, New York, ; 
10004 


* 
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Findings of Fact Proposed by Defendants, 
Dated November 3, 1975 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


FILE CCPY 
HA'GHT, GARD? e _ & PAVENS 


OnE sisi STREET NEW YORK 
a _ 


SEA-LAND SERVICE,INC., etal., 


i Plaintiffs, 
I 
| -against- 
/ 72 Civ 1170 WK 
! AETNA INSURANCE COMPANY, 
et al., 


Defendants. \ 
SEA-LAND SERVICE, INC., et al., 
Plaintiffs, 
~against- 
72 Civ 1875 WK 
NEW HAMPSHIRE INSURANCE 
COMPANY, THE HANOVER 
INSURANCE COMPANY, 
FIREMAN'S INSURANCE 
COMPANY OF NEW YORK, 
Defendants. 
FINDINGS OF FACT 
PROPOSED BY DEFENDANTS 
i The SS BEAUREGARD, 468 feet, 8-1/2 ine is in 
length, 72 feet in width and 40 feet, 1-7/8 inches in depth was operated in 1967 
ii by plaintiff, Sea-Land Services, Inc. in foreign trade. 
2. She was built in 1943 as a break-bulk cargo carrier. 
3. In 1957, she was converted into a container carrier in 
\ order to join the lucrative container trade. 
4. She was re-designed to carry two tiers of 40 foot con- 
tainers on her deck aft and one tier forward. 
5. As aresult of her design changes, her sail area was 
. increased about 88 percent. 


i j 
i 
i 
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6. Sail area is that part of the side surface of a ship upon 
which the wind has an effect. 

7. During the conversion no change was made in the 
rudder size, or the motor power of the ship. 

8. On the instant voyage, she sailed on April 28,1967 

| 

from New York, laden with cargo in containers and thegce from San Juan with | 
a full load of containers, bound for Rio Haina, in the Dominican Republic. 

9. While the ship at that time carried a full load of 


containers, some were empty, or partly-loaded, and the ship which could 


carry 5, 945 tons carried only 4,194 tons. 


10. Because she was lighter her sail area was further 
increased. 
it, Rio Haina is a small port in the Dominican Republic 


not far from Santo Domingo. The inner harbor is protected from the effect of 
prevailing easterly winds and currents which run across its mouth by two 
artificial breakwaters which are in turn protected by huge blocks of concrete 
which were placed on the outer sections of the east and west breakwater. 

12. Between the breakwaters there is a narrow inlet of 
some 420 feet width. The navigational channel in its center is approximately 
210 feet wide. 

13. The Caption of the BEAUREGARD experienced 
considerable difficulty in approaching the entry to the port because of adverse 
weather and sea conditions. 


14. He made his first approach for the purpose of entering 


the harbor without the compulsory pilot but he was forced to abort because 


of the weather. 
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15. He subseqiently made a second approach into the 
harbor, this time with Pilot Torres and it was also aborted because of the 
prevailing weather conditions. 

16. Before making the third approach, which led to the 
casualty, Torres was contacted on the radio-phone by Mr. Colke, Manager 
for Sea-Land's Dominican operations. Collie was callin. from the Harbor- 
master's office since Sea-Land did not have a radio-phone at its offices. 

Fe: The substance of the message from Collie to Torres 
was inat the visibility had improved and that, therefore, Torres should bring 
the ship in. 

18, He reminded Torres that a tug and stevedores had been 
ordered for 6:00 P.M. It does appear that Torres could see the breakwater 
in making this third approach but it is quite evident from the testimony and 
other descriptions of eyewitnesses that the overall weather conditions had 
net substantially improved. 

19. There was a stationary front with further squalls from 
the east. In view of the position of Collie, both in the Dominican Republic 
and with Sea-Land, vis-a-vis, the position of Torres, it is clear that the 
radio-phone message received from Collie by Torres was tantamount to an 
order to the pilot to bring the vessel in, in spite of the adverse weather. 

20. It was Torres' judgment that the weather conditions 
were not appropriate to bring in a ship with the height of the BEAUREGARD. 

21. Sea-Land itself, through its managing operator, Mr. 
Collie intervened in Torres' judgment and ordered the ship into port. 


2a Collie's motivation was economic in that Sea-Land 


oe 
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had a tug and stevedoring personnal standing by and since the sun had already 


set the ‘hip would have had to remain steaming at sea all night. 


23. Torres proceeded to make the approact into the | 


channel about 15 minutes after the sun had set using the breakwater as a guide, 

24. The Coast Guard noted in its narrative that the 
navigational aids for the harbor are unreliable. 

25. The navigational aids are at Rio Haina and are 
maintained by Sea-Land and were put there at its request. 

26. The chart (#HO 2652) used by the master shows the 
ranges to be missing and contains a caution reading: 

"The color and position of buoys 
should not be depended upon”. 

27. After describing the missing lights and extinguished 
lights, the Coast Guard report states: 

"This existing condition of 
navigational aids makes a 
darkness entry to the harbor 
too hazardous to be considered." 

28. Nevertheless, subliminating his sound fears, Torres 
obeyed Collie and started to enter the narrow channel in enveloping darkness 
in spite of high winds, heavy seas and a cross current all acting upon the 
ship's portside. 

29. The winu and sea conditions caused the ship to drift 


30. Becoming alarmed Torres ordered "hard right rudder” 


but the ship failed to respond. 
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31. A contributing cause of her move to port was in- 


sufficient rudder size and engine power for a vessel having her enormous 


| 
r sail area. 


32. Torres let go the starboard anchor and ordered full 
| astern, but the ship stranded by the bow about 20 feet west of the west break- | 
7 water. 

33. Her port bow was up against a wrecked tanker. 

34. Pilot Torres blew a danger signal requesting 
assistance and tug RP 12 was at the scene within ten minutes. 

35. Before the tug arrived the master called for full 
a ‘ern in an eisort to release the ship through its own power. 

36. When the RP 12 arrived she ~as directed to the star- 
board quarter and the ship attached to her a manila hawser. The tug took up 
the slack and pulled for ten minutes at the same time that the ship's engines 
were full astern. 

37. The ship's stern was moving slowly to port when the 
hawser parted at 1833 hours. 

38. By 2015 hours the wind and the sea had forced the ship 
to port and further onto the shoal area. 

39. This movement caused almost 211 of the damage to the 
bottom of the ship and none of that damage was caused by any movement to 
starboard. 

40. Boehm, Torres, Mello, Rojo and Collie all feared the 


ship would be forced further on the beach to port if nothing were done, and 
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that movement was going to happen if no salvage attempt was made. 

41. Plaintiffs' contention that it "intentionally" 
damaged its own ship is an afterthought contrived for general average 
purposes anc without any support in the evidence; the damage was accidental 
particular average damage. 

42. Ganly's opinion that the ship would not have moved 
from Position A had no salvage been attempted is out-weighed by the 
testimony of the people aboard the ship at the time and in the immediate 
vicinity, including a high ranking supervisory officer of Sea-Land. 

43. Ganly's opinion that the ship could have been held at 
Position A had the master wished to is contrary to the evidence and in any 
event unfounded because he lacked material information. 

44, The vessel was refloated at 2108 hours on May 8, 1967. 

45. She remained underway at sea all mghi until the next 
morning and then entered Rio Haina at daybreak without a compulsory pilot. 

46. None of the bottom damage to the chip is proper 
general average since they were neither sacrificial nor caused by the direc 
consequence of a general average act. 

47. Because of the geographic features of Rio Haina and 
with the BEAUREGARD's docking area very close to the entrance channel, 
the BEAUREGARD was compelled to proceed through the channel at a slower 
than desirable speed. 

48. The wind had a greater effect — the ship's sail area 


because of the slow speed. 
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49, The stranding of the ship was caused by her unsea- 
worthy condition which was the result of insufficient rudder power and engine 


power when compared with her increased sail area. Contributing causes of 


|, the stranding was the poor judgment of Collie in ordering her to enter Rio 


|| proper navigational aids, and the slow vessel entry speed which port 


Haina in bad weather in the enveloping darkness without the existence of 


geography required. 

50. Mr.Collie coerced witnesses Torres and Rojo to give 
false statements. 

51. Feliz (Manolin) was not a credible witness. 

52. Containers are not goods for the purpose of the Jason 
clause. 
Dated: October 31,1975 

Respectfully submitted, 


DONOVAN, DONOVAN, MALOOF & WALSH 


Attorneys for Defendants 'e . 
By: tee L/S en } eacee ee = 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SEA-LAND SERVICE, INC., et al., 


Plaintiff, 8 supite 
72 Giv. 1170 


7 E43 CF 


Defendants. 3 
cc = Sy a x FINDINGS OF FACT AND 


CONCLUSIONS CF LAW 
: OPINION : 


- against - 


AETNA INSURANCE CO., et al., 


Plaintiff, 
- against - 72: Civ. 1875 


NEW HAMPSHIRE INSURANCE CO., 
THE HANOVER INSURANCE CO., 
FIREMAN'S INSURANCE CO., OF 


Ce ee 
BT is 
Defendants. : o 2 4 / 

tat tae epee: Tat eS) ey es ie aX & 2 
7 CO xn, 
APPEARANCES * & ae 
" tty 

=> 9 

HAIGHT, GARDNER, POOR & HAVENS - 2 

Attorneys for Plaintiffs pee 


One State Street Plaza 
New York, New York 10004 
BY? Mi EB. (DE ORCHIS 


CHESTER D. HOOPER 
Of Counsel 


DONOVAN, DONOVAN, MALOOF & WALSH 
Attorneys for Defendants 
161 William Street 
New York, New York 10038 
By: DAVID L, MALOOF 
DONALD M. KENNEDY 
Of Counsel 
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KNAPP, D.J. 
FINDINGS OF FACT 
die 

(1) The defendants have not met their burden of proving 
the ship unseaworthy. 

(2) The ship was not improperly constructed. 

(3) It was not foreseeable when the ship started her 
voyage that she was not suitable for enbey into the Port of Rio Haina. 


(4) Defendants have abandoned the claim that the hawser 


was unseaworthy. 


Ed. 
(5) The defendant has not established that the vessel's 
owner interfered with the navigation of the ship. 
(6) Mr. Collie did not order the pilot (Mr. Torres) to 
bring the ship in. 
(7) Defendants did not establish that Pilot Torres 
interpreted any message he may have received from Mr. Collie as an or 


to enter the harbor. 


Ill. 

(8) It is more likely than not that the ship would have 
shifted roughly to "position B", regardless of whether the tow had 
been attempted. This finding is based on the evidence of wind and 
current and the testimony of eyewitnesses. 


daa es 


86a 
Findings of Fact and Conclusions of Law 
of the Lower Court 


(9) In light of finding 8, had the tow not beer attempted 
at least the damage actually suffered would have occurred. 

(10) It was not open to the master to attempt to hold 
the ship in "position A" by using "full ahead" power and thus driving 
her further on to the rocks. 

(11) The master used good seaman's judgment in attempting 
the tow. 

(12) The master's action in attempting the tow in no way 
increased the danger to the ship. 

(13) In addition to the foregoing, we incorporate by 
reference plaintiff's proposed findings Nos. 1-6, 8, 11-14 and de- 
fendant's proposed findings Nos. 1-3, 10, 13-17, 33-36, 44-45 [See 


Appendix A & B] 


CONCLUSIONS OF LAW 
Based on the foregoing, it is my conclusion thatno claim 
for general average was ugk established. In this connection, it 
seems to me that Findings 8 and 9 are controlling. In other words, 
the situation is the obverse of the situation before me in Starlight 


Trading, Inc. v. S.S. "San Francisco" Maru (S.D.N.Y. 1974) 1974 A.M 


1523. There I sustained a claim of general average on a finding th 
but for the sealing of the hatches (the general average act there 

involved) the cargo there in question would not have suffered smoke 
damage. Here I reject a claim of general average upon a finding tl 


eer eh ice 
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of the Lower Court 
it is more probable than not that the damage actually suffered would 
have occurred even if the tow had not been attempted. From this 
point of view the case seems to be on all fours with the Major William 
H. Tantum (2d Cir. 1891) 49 Fed. 252. ‘There, as here, substantially 


the same damage would have occurred whether or not the general average 


act had been attempted. 


Let the defendant submit an order on five days' notice. 


Dated: New York, New York 
4 hie ri x 


February 4, 1976. 


se a ae 
WHITMAN KNAFP, U.S.D.J. 
7 


7 
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PLAINTIFF'S PROPOSED FINDINGS OF FACT. 


1. The owners of the S.S. Beauregard exercised 
due diligence to make the vessel seaworthy to be assigned to 
a route which included the Port of Rio Haina. The vessel 
handled well and had made previous calls at the same port 
without incident. 

2. The Master of the s/s Beauregard attempted to 
enter the Port of Rio Haina with the assistance of a professional 
Rio Haina pilot. After aborting one approach because of poor 
visibility, the two master mariners decided it was clear enough 
to enter the harbor. 

3. The vessel owner's agent, who was ashore, did 
not interfere with the navigation of the vessel as she attempted 
to enter the Port. The vessel's Master maintained command and 
actual control over his vessel during the entire period. 

4. The vessel was struck by unexpected winds and 
currents and by sudden rain squalls which obscured visibility 
just as the vessel approached the entrance. 

The grounding was caused by the effect of the 
natural forces upon the vessel and any miscalculation by the 
master and pilot was not the result of negligence on their part. 

5. After the vesse2l grounded at 1813, May 5, 1967, 
her cargo, containers and the vessel were endangered by a common 
peril until they were finally floated free at 2108, May 8, 1967. 

6. While the vessel was in her first position im- 
mediately after the stranding with her bow embedded in the break- 
water, she was subject to obvious perils. She could have been 
hculed and broken where she was, as had another vessel previously, 


and all might have been lost. 
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8. The Master decided to take immediate action 
to try to free the vessel with the one available tug. 

ll. The tug pulled for about 10 minutes at full 
power and then the line broke. The line was seaworthy. Break- 
ing of lines under such great stresses is not unusual. 

12. The tug was not negligent as it was operating 
in heavy swells under very difficult circumstances. 

13. After the line broke, the vessel was pushed 
sideways by the weather and currents, sustaining damage to her 
port side and bottom. Additional damage was caused during the 
long effort by several tugs and shifting of ballast which finally 
succeeded in refloating her. 

14. No cargo was jellisoned and no cargo was lost 


or damaged during the salvage effort. 


DEFENDANT'S PROPOSED FINDINGS OF FACT: 


1. The SS BEAUREGARD, 468 feet, 8-1/2 inches in 
length, 72 feet in width and 40 feet, 1-7/8 inches in depth was 
Operated in 1967 by plaintiff, Sea-Land Service, Inc. in foreign 


trade. 


2. She was built in 1943 as a break-bulk cargo 
Carrier. 
3. In 1957, whe was converted into a container 
carrier in order to join the lucrative container trade. 
10. Because she was lighter her sail area was further 
increased. 
13. The Captain of the BEAUREGARD experienced con- 
siderable difficulty in approaching the entry to the port because 


of adverse weather and sea conditions. 


90a 
Findings of Fact and Conclustons of Law 
of the Lower Court 


14. He made his first approach for the purpose of 
entering the harbor without the compulsory pilot but he was 
forced to abort because of the weather. 

15. He subsequently made a second approach into 
the harbor, this time with Pilot Torres and it was also aborted 
because of the prevailing weather conditions. 

16. Before making the third approach, which led to 
the casualty, Torres was contacted on the radio-phone by Mr. 


Collie, Manager for Sea-Land's Dominican operations. Collie was 


n 


called from the Harbormaster's office since Sea-Land did not 
have a radio-phone at its offices. 
17. The substance of the message from Collie to 


Torre 


07] 


was that the visibility had improved and that, therefore, 
Torres should bring the ship in. 
33. Her port bow was up against a wrecked tanker. 
34. Pilot Torres blew a danger signal requesting 
assistance and tug RP 12 was at the scene within ten minutes. 
35. Before the tug arrived the master called for 
full astern in an effort to release the ship through its own power. 
36. When the RP 12 arrived she was directed to the 
starboard quarter and the ship attached to her a manila hawser. 
The tug took up the slack and pulled for ten minutes at the same 
time that the ship's engines were full astern. 


44. The vessel was refloated at 2108 hours on May 


45. She remained underway at sea all night until the 


next morning and then entered Rio Haina at daybreak without a 


compulsory pilot. 


Sla 


Judgment Dated March 17, 1976 Which Incorporated a 
Post-Trirl Stipulation, Dated February 10, 1976 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


SEA-LAND SERVICE, INC.; BRITISHLAW .. // 
INSURANCE CO., LTD.; ORION INSU CE fa? 

Co., LTD. "T" A/C; THE INSTITUTE OF ‘ 

LONDON UNDERWRITERS; UNDERWRITERS wD es 
AT LLOYD'S; INSURANCE COMPANY OF e_... _ x... 
NORTH AMERICA; CONTINENTAL INSURANCE 

CO.; FIREMAN'S FUND INSURANCE CO.; 

AMERICAN MOTORISTS INSURANCE CO.; 

CENTENNIAL INSURANCE CO.; AETNA 

INSURANCE COMPANY; GREAT AMERICAN 

INSURANCE CO.; INDEMNITY MARINE 

ASSUR. CO.; RELIANCE INSURANCE CO. 

WASHINGTON GENERAL INS. CO.; FEDERAL 

INSURANCE CO.; HARTFORD FIRE INSURANCE 

CO.; NATIONAL UNION FIRE INSURANCE CO. ; 

NEW HAMPSHIRE INSURANCE CO.; ROYAL a 
INSURANCE CO.3; LTD.; STANDARD MARINE 

INS. CO.; UTICA MUTUAL INSURANCE CO,; 

LESLIE & GODWIN, LTD. 


Plaintiffs, JUDGMENT 


- against - 
72 Civ. 1170 (W.K.) 

AETNA INSURANCE COMPANY, AMERICAN 
INT ERNATIONAL UNDERWRITERS CORP., 
AMERICAN INTERNATIONAL MARINE AGENCY, 
AMERICAN MOTORIST'S INSURANCE COMPANY, 
APPLETON & COX, INC.. ATLANTIC MUTUAL 
INSURANCE COMPANY, BOSTON OLD COLONY 
INSURANCE COMPANY, COMMERCIAL UNION 
INSURANCE COMPANY, CONTINENTAL CASUALTY 
COMPANY, CRUM & FORSTER INSURANCE 
| COMPANIES, FEDERAL INSURANCE COMPANY, 
FIREMAN'S FUND INSURANCE COMPANY, GREAT 
AMERICAN INSURANCE COMPANY, HARTFORD 
FIRE INSURANCE COMPANY, HOME INSURANCE 
COMPANY, INSURANCE COMPANY OF NORTH 
AMERICA, JEFFERSON INSURANCE COMPANY, 
.MARINE OF FICE OF AMERICA, WILLIAM H’ 
McGEE & COMPANY, NEW ZEALAND INSURANCE 
,COMPANY, RELIANCE INSURANCE COMPANY, 
ROYAL INSURANCE COMPANY, TRAVELER'S 
INDEMNITY COMPANY, TALBOT, BIRD & COMPANY, 
INC.. UNION INSURANCE SOCIETY OF CANTON, 
CONTINENTAL INSURANCE COMPANY, CENTENNIAL 
INSURANCE COMPANY, INDEMNITY MARINE 
ASSURANCE COMPANY, LTD., NATIONAL UNION 
FIRE INSURANCE COMPANY, NEW HAMPSHIRE 
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INSURANCE COMPANY, STANDARD MARINE 
INSURANCE COMPANY, LTD., and UTICA 
MUTUAL INSURANCE COMPANY, 

Defendants. 


SPST SED E BETTE HDESHRSOSOEBOOAR Sener es cemwesaneceoore 


SEA-LAND SERVICE, INC., 
Plaintis?, 
- against - 78 Civ. 1185 (W.K.) 
NEW HAMPSHIRE INSURANCE COMPANY, 
THE HANOVER INSURANCE COMPANY, 


FIREMAN'S INSURANCE COMPANY OF 
NEW YORK, 


This actien having come on trial befere this Court, the Honorable 
Whitman J. Knapp, District Judge presiding, and the issues having been 
duly tried. and a decision having been duly rendered on February 4, 1994, 
and the annexed post-trial stipulation ef damages having been duly entered 
into on February 10, 1976, it is 

ORDERED, ADJUDGED AND DECREED that the above 
mentioned plaintiffe reeover of the above mentioned defendants the sum of 
954,333.17, and it is further 

ORDERED, ADJUDGED AND DECREBD that the above 
mentioned plaintifis recover of the above mentioned defendants interest en 
the eum of §54, 381.17 at the rete af 0% per anwum from February 1, 1966 
until February 30, 1976 in the ameunt of $23, 048. 25 and thereafter at the 
rate of $9.00 per day until entry of this judgment, and it is further 


Judgment 


shall each bear their own costs, 


Deted: New York, New York 
March /{7, 1976 


ORDERED, ADJUDGED AND DECREED that the parties herein 
| 


UNITED STATES DISTRICT JUDGE 


Judgment entered, this day 
of » 1976, 


aotice. 


HAIGHT, GARDNER, POOR & HAVENS 
Attorneys for Plaintiffs 


BY <3 oar, 5 A£ 


One State Street Piasa 
New York, New York 10004 


DONOVAN, DONOVAN, MALOOF & WALS 
Attorneys for Defendants 


161 William Street 
New York, New York 10038 


We consent to the entry of the foregoing order without further 
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UNITLO STATES DISTRICT COURT 


SOUSULR DISTRICT OF NEW YORK 


SZA-LAND SLRVICE, INC., et ‘Par : POST-TRIAL 
STIPULATION 
Pisintiff, : 
~against- : 72 Civ. 1176 
(W.K.) 


ALETNA INSURANCE CO., et al., 


ee 


Defendants. ; 


SEA-LAND SERVICE,INC., et al., H 


Plainciff, : 
~against- % 72 Civ. 1875 
(W.K.) 
NEW HAMPSHIRE INSURANCE CO., 3 
THE HANOVER INSURANCE CO., 
FIREMAN'S INSURANCE CO., OF N.Y. 3 


Defendants. 


IT IS HERESY STIPULATED AND AGREED by and between 
the attorneys for the parties to the above entitled action 
that: 

Por the purpose of this stipulation, the term 
"seaworthy" means that the Court has found that either 
(a) the Beauregard was seaworthy, or (b) the vessel's owners 
exercised due diligence to make the Becuregard seaworthy 
as required by 46 U.S.C. §§ 1303 (1) and 1304 (1) and the 
cases construing the sections. 

Por the purpose of this stipulation, the term 
“unseaworthy" means that the Court has found that the ves- 
sel's owners failed to exercise due diligence to make the 


Beauregard seaworthy as required by 46 U.S.C. §§5 1303 (1) 


and 1304 (1) and the cases construing the sections. 
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For tne purpose of thig Stipulation, the term 
“astionable fault" means fault of the vessel owner and/or 
{..°3@ acting for its owner, i.e. certain shore personnel, 
Wiacn wicers the terus of the contract of carriage (Pl. Ex. 
tA and 63) would prevent Plaintiffs fron successfully in- 
voxing the New Jason Clause £o recover in general average, 

a9 SS & unseaworthiness or actionable fault caused 
the stranding, then Cargo pays nothing, 

(2) If the vessel Was seaworthy, and if non-action- 
able fault or no fault caused the Stranding, and if the 
bottom damage is not general average damage, the cargo pays 
$54,211.31. 

(3) If the vessel was seaworthy, and if non-action- 
able fault or no fault caused the Stranding, and if the 
bottom damage is general average damage, then cargo pays 
$404,002.26, 

(4) If the vessel Was seaworthy or unseaworthy 
(seaworthiness is admitted), and if actionable fault other 
than unseaworthiness caused the stranding, then containers 
Pay nothing. 

(5) If the vessel Was seaworthy or unseaworthy 
(seaworthiness is admitted), and if non-actionable fault or 
no fault caused the stranding, and if the bottom damage is 
not general average damage, then containers pay $19.86. 

(6) If the vessel was seaworthy or unseaworthy 
(Seaworthiness is admitted), and if non-actionable fault or 
no fault caused the Stranding, and if the bottom damage is 
general average damage, then containers pay 974,814.53. 


Dateu: Yow York, New York 
February 10, 1976 


=2« 


(BEST COPY AVAILABLE) 
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HAIGHT, GADDNER, POOR & HAYFus : 
Attorneys for Plaintiffs. ay 


as : 2 


One state Ssrcet Plaza 
New York, New York 10004 


DONOVA:, DONOVAN, MALOOF & WALSH 
Attorney: for Defendants, 


a es 
i [Gav per ie oe ale YA One 


By 1 
' New York, New York 10038 


A 
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Pee PILE eae ini 
UNITED STATES DISTRICT COURT WAIOHT, GARDNER, POOR 
ONE STATE NEW YORK 
SOUTHERN DISTRICT OF NEW YORK 


SEA-LAND SERVICE, INC.: BRITISH LAW sb 
INSURANCE CO., LTD. ; ORION INSURANCE 
CO., LTD. "Tf" A/C; THE INSTITUTE OF 
LONDON UNDERWRITERS; UNDERWRITERS 
AT LLOYD'S; INSURANCE COMPANY OF 
NORTH AMERICA; CONTINENTAL INSURANCE 
CO.; FIREMAN'S FUND INSURANCE CO.}3 
AMERICAN MOTORISTS INSURANCE CO.3 
CENTENNIAL INSURANCE CO,; AETNA 
INSURANCE COMPANY: GREAT AMERICAN 
INSURANCE CO.; INDEMNITY MARINE® 
ASSUR. CO.; RELIANCE INSURANCE CO.; 
WASHINGTON GENERAL INS..CO.; FEDERAL 
INSURANCE CO.; HARTFORD FIRE INSURANCE 
CO. + NATIONAL UNION FIRE INSURANCE CO.; 
NEW HAMPSHIRE INSURANCE CO. ; ROYAL 
INSURANCE CO.;LTD.; STANDARD MARINE 
INS. CO.; UTICA MUTUAL INSURANCE CO.; 
LESLIE & GODWIN, L@D. 
NOTICE OF APPEAL 


Plaintiffs, 


~against- 7aCCiv. 1170 (W.K.) 


(judgment #76,240) 
AETWA INSURANCE COMPANY « AMBRICAN 
INTERNATIONAL UNDERWRITERS CORP., 
AMERICAN INTERNATIONAL MARINE AGENCY, 
AMERICAN MOTORIST'S INSURANCE COMPANY, 
APPLETON & COX, INC., ATLANTIC MUTUAL 
INSURANCE COMPANY, BOSTON OLD COLONY 
INSURANCY COMPANY, COMMERCIAL UNION 
INSURANCE COMPANY « CONTINENTAL CASUALTY 
COMPANY, CRUM & FORSTER INSURANCE 
COMPANIES, FEDERAL INSURANCE COMPANY ’ 
FIREMAN'S FUND INSURANCE COMPANY, GREAT 


COMPAMY, INSURANCE COMPANY OF NORTH 
AMERICA, JEFFERSON INSURANCE COMPANY ’ 
MARINE OFFICE OF AMERICA, WILLIAM gE. 
MCGEE & COMPANY, NEW SEALAND INSURANCE 
COMPANY, RELIANCE INSURANCE COMPANY, 


Defendants. 


25S: Oe, Oe a ee eg 2 ee Ra we ver, we oe 
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Notice of A ppeal 


SEA-LAND SERVICE, inc.) 9 7 7 7 7 
Plaintiff, 
-against- 
NEW HAMPSHIRE INSURANCE COMPANY, 72 Civ. 1185(W.K.) 
THE HANOVER INSURANCE COMPANY, 
FIREMAN'S INSURANCE COMPANY OF 
NEW YORK. 
Defendants. 

Sy dite Gah kes aes Cee AUS Grn se habe yec Gah Yeas ae len San Mas vo Lee ate 

Notice is hereby given that plaintiffs, above band 
hereby appeal to the United States Court of Appeals for the 
Second Circuit from that part of the final judgment entered 
in this action on March 19, 1976, which failed to grant plain- 
tiffs recovery in General Average for damage to the S.S. 
BEAUREGARD sustained after the tow line parted. 
Dated: New York, New York 
March 26, 1976 

HAIGHT, GARDNER, POOR & HAVENS 


Attorneys for Plaintiff, 
SEA-LAND SERVICE, INC. et al. 


2 ll es Vg 
Ne DN o Wet oe 
A Member of the Firm 
One State Street Plaza 
New York, New York 10004 


By 


District of New York 
U.S. Court House 
oley Square 

ew York, New York 


onovan, Donovan, Maloof & Walsh 
ttorneys for Defendants 
161 William Street 


TO: 
lerk of the United States 
(District Court for the Southern 
Jew York, New York 10038 


| 
| 


. 


UNITED $TATES COURT OF APPEALS eo - CDH: a Dee 


$ SECOND CIRCUIT 


(Attach additional sheets if space is not sufficient) 


APPEAL — ROM DISTRICT COURT 
ourt o peals and served on —————$_ $$$ 


other parties Within ten days after filing notice of appeal.) DISTRICT > Ss D N Y 
CASE TITLE (Complete) DISTRICT COURT ape : 
h pocKEeT NuMBER’. 72 Civ. 1170 W.K. 
Sea-Land Service, Inc., et al., DATE FILED IN MO. DAY YEAR 
Plaintiffs DISTRICT CouRT ” 3.19 1976 
~against- DATE NOTICE OF 5 
Aetna Insurance Company, et al. . phe 5 ses 
Defendants. PRRRB CASES T2ICIV. 1875 
Y 
{is this a cross appeal al 8 
COUNSEL NAME ADDRESS TELEPHONE 
FOR APPELLANTS: 
Haight, Gardner, Poor & Havens One State Street Plaza 344-6800 


New York, N.Y. 10004 
FOR APPELLEES: 


Donovan, Donovan, Maloof & Walsh 161 William Street 964-3553 
New York, N.Y. 10038 


(crake eS 
NATURE OF SUIT METHOD OF DISTRICT COURT DISPOSITION 


ACTIONS UNDER STATUTES 


a 
CIVIL RIGHTS (FORFEITURE/PENALTY PROPERTY RIGHTS 


5 ee = Judgment before triai: Prisoner petition: 
Daum asbe acricuttune |[) corymant  spabouane Summary Judgment oO Granted 
KO manne O ainecane OR io roooaorva |] PATENT Dismissal QO Denied 
0 emusn act D Stitoan™™ |o tows LIQUOR LAWS wee = 
STATE ME. AGRICULTURAL 
APPORTIONMENT [) acts : ; : ‘ 
O mgonasce D twovee * WELFAne QO anerauce Judgment during or after trial: Injunction: 
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amage vessel sustained after 
ow line parted. 


HAS TRANSCRIPT BEEN MADE ? iE 


APPROXIMATE SIZE OF RECORD® 430 pages NUMBEROFEXHIBITSR 44 


BRIEF DESCRIPTION OF NATURE OF CASE AND RESULT 8ELOW: Vessel sought General Average contribu-— 
tion from cargo and containers for their share of sacrifices vessel made to save 
cargo, containers and vessel after running aground. The trial court concluded tha: | 
no claim for General Average occurred. However, the parties agreed that the Court": | 
findings of fact mandated an award in general average for the expenses of towing 
the vessel from the strand and consented to entry of a judgment for this expense. 
The Court denied contribution for the damage inflicted on the vessel during the 
Salvage operation after the tow line parted. 


= a st 
the vessel from the strand and consented to entry of a judgment for this expense. 
The Court denied contribution for the damage inflicted on the vessel during the 


, Salvage operation after the tow line parted. 
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ISSUES PROPOSED TO BE RAISED ON APPEAL: 


Was the damage suffered by the S.S. Beauregard during salvage operations 
after a tow line parted a General Average sacrifice? 
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1, Attorney for the Appellant, hereby certify that satisfactory arrangements have been made with the court reporter for payment of the cost 

of the transcript (FRAP 10 (b). (Check one box) 

1 G3(1) have already ordered the transcript to be prepared OR 


CX2) will order it to be prepared at the time required by the Staff Counsel in the implementation of the Civil Appeals Management Plan. 
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Minutes of the Trial 


- For Plaintiff ~- Direct - 16, 17 


MEL 


LO, 


called asa 


witness by the plaintiff, being first duly sworn, 


testified as follows: 


DIRECT EXAMINATION 


BY MR. DE ORCHIS: 


Q 


A 


Puerte Rico Marine Management Incorporated. 


Q 
A 


Rico. 


By whom are you employed at the present time? 


At the present time I am employed by the 


In what capacity? 


Vice-president of operations for Puerto 


THE COURT: 


with Sealand? 


Management Inc. is a subsidiary of R.J. Reynolds completely 


THE WITNESS: 


separate from Sealand. 


Q 


A 


i 


A 


vessel operations, husbanding ships, maintenance and 


repairs that took place in the Caribbean. 


Q 


A 


Q 


a, CN 


-Doesw that have anything to do 


No, sir, Puerto Rico Marine 


In May of ‘67 by whom were you employed? 


Sealand Service. 


What was your capacity at that time? . 
At that time I was marine manager. 


What does that mean, marine manager? 


.Mello - direct 


17 


I was responsible for loading, discharging, 


Was that the entire Caribbean? 


Yes, sir. 


Captain, would you tell us something of your 
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Julio Mello - For Plaintiff - Direct - 17, 18 
A Yes, sir, I have. 
Q Would you tell us what your experience is 


at sea, that is when did you start going to sea? 

A I started back in Chile when -- I was born 
and raised in Chile as a student and I came to the United 
States and sailed during the war. After the war I sailed 
with Grace Lines. I sailed as master for Grace binws 
under New York, West Coast, South America, Caribbean. 

I sailed for Central Gulf Line to New Orlean 

Middle East and I have sailed as master for Sealand Service 
prior to my shore appointment. 

Q All together how many years have you spent 
in the marine industry? 

A Since I started, 36 years, sir. 

Q What experience have you had before the 
BEAUREGARD incident in the salvaging of ships which are 


grounded? 
qiw Mello - direct 18 


e 


A Well, I was -- IF have been aground myself 


as master. I was also technical advisor for the Government. 


of Colombia and I was involved in two or three salvages 
in the Port of Colombia. 

THE COURT: How many times were you aground 
yourself?- 

THE WITNESS: Once, sir. : - 

Q Captain, I show you these charts. Can I 

have this marked for identification. 

(Plaintiff's Exhibit 1 marked for 


identification) 
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Julio Mello - For Plaintiff - Direct 18, 19 


13 Q I show you Plaintiff*s Exhibit 1 marked for 
14 identification, Chart No. 2652, and ask you whether the 
15 Port of Rio Haina or the Port of Haina in Santo — 
16 is shown on this chart. 

W A Yes, sir. | 
18 Q Would you point to it? 

19 | A The upper left-hand corner. 

2 | Q You are pointing to the enlargement in the 
21 upper left-hand corner? 

a A Yes, sir. 

3 | Q Would you show us on the map itself where 

2% is the port? 

“5 A It is over here on the right-hand side. 

} ake Mello - direct 9 

2 j THE COURT: This is a blowup of that 

3 section? 

4 THE WITNESS: That is right, sir. 

5 MR. DE ORCHIS: I offer the chart in evidence 
6 as Plaintiff's Exhibit 1. 

7 "MR. MALOOF: Has this been identified and 

8 marked in a previous deposition? ° 

9 MR. DE ORCHIS: Yes. 

10 MR. MALOOF: Marked on Captain Boehm's depo- 
tt sition? 

2 2: | MR. DE ORCHIS: Yes. 

13 MR. MALOOF: Are you sure this is the same 
14 one? 


15 MR. DE ORCHIS: This is the official chart. 
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Julio Mello - For Plaintiff - 
. Direct 19,20,22,26 


MR. MALOOF: Would you get the one marked 
on Captain Boehm's deposition, Please? I would like to 
compare it,after which I will probably have no objection. 

I am afraid I will have to object to the 
document. This chart Says the range lights are missing 
and this chart says they aren't. 

MR. DE ORCHIS: I offer the Coast Guard 
chart, the official chart of the Coast Guard as Exhibit 
1 and I will offer the exhibit at the captain's deposition 


as Plaintiff's Exhibit 2. 


qjw Mello - direct 20 
DO you have any objection to that? 
MR. MALOOF: You offer both? 
MR. DE ORCHIS: Yes. 
MR. MALOOF: With the stipulation that 
the small one Says the range lights are missing? 


MR. DE ORCHIS: That is right. 


Q What reputation did the C-2 freighters: have --- 
MR. MALOOF: Objection. He didn't put this 
man down as an expert in the pre-trial order nor has he 
been sufficiently qualified. 
MR DE ORCHIS: I qualified him as sussinbes 
his entire life in the marine business and a captain of 


all oceans. 


THE COURT: You can testify. 


Q At the port of Rio Haina is there a prevailing 


wind? 
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Julio Mello - For Plaintiff - Direct 27,28 


Mello - direct 27 


Yes, sir, in 


that area it's prevailing 


between east, east northeast and changed to the southeast 


but predominantly from the east. 


Q 


seas? 


Q 


. 


How about the seas, are there prevailing 


Yes, sir, south easterly. 


When did it 


first come to your attention 


that the BEAUREGARD had had some difficulties at Rio 


Hiana? 
A 
May 5th. 
Q 
A 
qiw 


Republic. 


I was called by Mr. Collie on the evening of 


Who is Mr. Collie? 


Mr. Collie was our manager in the Dominican 


Mello - direct 28 


THE COURT: 


THE WITNESS: 


You were his immediate superior? 


Yes, sir. That is as far as 


Marine operations is concerned. 


Q 


Who did Mr. 


Collie report to in case a ship 


got in trouble, who would be the person he reported to? 


A 


He would call San Juan and we would relay 


whatever information was necessary to Elizabeth. 


Q 


A 


What is Elizabeth? 


That is our 


home port for Sealand. 


Headquarters of Sealand is in Elizabeth? 


Yes, sir. 


THE COURT: 


Where is that? 
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THE WITNESS: New Jersey, sir. 
Q Had you known Mr. Collie before this 


incident occurred? 


A Yes, sir. 

Q You knew him personally? 

A Yes, sir. 

Q Can you tell us is Mr. Collie alive today? 
A No, sir, Mr. Collie died about two years 


ago, I think. 

Q Would you tell us what the conversation was 
with Mr. Collf«? ve. 

A The conversation was that Mr. Collie called 
me and told me that the BEAUREGARD was aground at the 
entrance of Hiana, that he didn't know the details and 
mats not: get in touch with the ship, that immediately 
he would call me back and tell me what happened. 

Q What did you do next it sasuhine’ 

A The next thing I did, I alerted eticmiein, 
our headquarters, got in touch with Mr. Griffin and told 
him to stand by and alerted the tugboat company in San 
Juan that we may have an emergency re the Dominican 
Republic and get the equipment ready. 

THE COURT: How far is San Juan? 
THE WITNESS: Approximately 235 miles. 
THE COURT: Which is how long in time for 


a tugboat? 


THE WITNESS: At 15 knots it would be 


about 17 hours. 
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1 qjw Mello - direct 3k 

2 : Q The tugboat. company that you alerted in 

3 Puerto Rico, is that an individual salvage company? 

4 A It's an independent tugboat company, per se 

5 not salvage. 

6 Q They were not Sealand's personal tug? 


A ° No, sir. 


Q This man Griffin you alerted in Elizabeth, 


who is he? 


10 A Mr. Griffin was in San Juan. Mr. Griffin 


ll was the oeprations manager in San Juan, vessel operations. 
Go : After alerting Mr. Griffin and the tugboat 
company -- incidentally, when you say alerted the tugboat 

company, what was the deal with them? 
A I requested Mr. Martin, who is dkeshiune. 
of Puerto Rico iLighterage to call his crews for the 


YW following day in case we had to send tugboats to the 


18 Dominican Republic. 
Q At that moment you didn't actually order 
them out? 


A No, sir, just alerted. 


Q What did you do next? 


A I waited for the phone call from Mr. Collie. 
Q Was there another phone call from Mr. Collie? 


A No, sir. The phone call was from Mr. Griffin. 


qjw Mello - direct 32 
Mr. Collie called Mr. Criffin and told him that the vessel 


was hard aground. 
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Julio Mello - For Plaintiff - Direct -32,33 


QQ That the vessel was aground. What did you 
do then? ; x 

A Immediately I told him that I would proceed 
to the Dominican Republic. 

Q Let me ask you, the first phone call he 
said the vessel was aground? 

A Yes, sir. 


Q What did the second phone call add if any- 


thing? You say the second phone call it was hard ag. dund. 


A Yes, sir. 


Q Is that any different from the first? 


A I guess he considered it hard aground that 
he was unable to remove it after the attempt was made with 
the tugboat. 

Q What did you do next? 


A I made arrangements to proceed to the Dominican 


qijw Mello ~- direct 33 
Republic. 

Q How did you get there? 

A I flew the following morning, sir. 

Q What time did you arrive at Rio Hiana? 

A I arrived at Rio Hiana around 10:00 o'clock 
maybe, 10:30 in the morning. 

Q Would you tell us what the situation was 
with the vessel when you arrived at Rio Hiana the following 
morning? . 

A The vessel was aground on the west side of 


the break. water close to a wreck. 


tl) 
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Q I show you Plaintiff's Exhibit 1l-A and ask 
you whether you can show us on this chart where the 
vessel was when you arrived at Rio Hiana? 

A It appears that that was the position where 


the vessel was. 


Q You are indicating the sketchmark B? 
A Yes, sir. 
Q And this wreck that you referred to, is that 


indicated on this chart? 


A It's hard to say there. 
Q Where those two things are? 
A Yes. 


MR. MALOOF: Perhaps tthe witness should 


make a mark. 
qijw Mello - direct 34 


MR. DE ORCHIS: He said the one marked B. 
THE COURT: What is A? 
MR. MALOOF: Maybe he can initial it. 
THE COURT: B is the ship, what is A? 
MR. DE ORCHIS: This is the ship location 
marked B, ‘that is che way she lay when you saw her? 
THE WITNESS: Yes, sir. . 
Q There is a heading there, was that the 
approximate heading? 
A 015, yes. 
On: Did you see the wreck that was lying just 
outside the break water? 
A Yes, sir, I looked at the ship from the 


break water and I could see the wreck. 
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THE COURT: We haven't heard what A is. 

MR. DE ORCHIS: A is where the ship first 
grounded and B is where she was when he arrived the next 
day. 

THE COURT: I see. 
qiw Mello - direct 35 

Q Captain, I show you a photograph and ask you 
whether you can recognize that scene? 

A Yes, sir, this is part of the wreck. 

Q Does that photograph fairly depict what you 
saw with your own eyes? 

A ° Yes, sir. 

THE COURT: That is not your ship? . 

THE WITNESS: No, sir. 

THE COURT: You better mark for identification 
the ends you are going to show him. 

(Plaintiff's Exhibit 2 marked for 

identification) | 

(Plaintiff's Exhibit 2-A through 2-E 

marked for identification) 
Q Captein, the first one you already looked ; : 
at which is marked 2-A for ‘deneetioneion. 

Would you 100k at 2-B for identification 
and tell us whether you can recognize that scene? 

A Yes, sir, this is also the wreck on the 
west break water. 

Q What isthat on the left side of the photo? 

A That appears to be the crane of the vessel. 


Q The crane of the vessel. And the vessel is 


el 
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Julio Mello - For Plaintiff - Direct 35,36 


the BEAUREGARD? 


qiw Mello - direct 36 
_A Yes, sir. 

THE COURT: What of the vessel? 

THE WITNESS: It appears to be the crane. 

THE COURT: Crane is what you say? 

MR. MALOOF: Yes, they have cranes to move 
the containers around. 

THE WITNESS: It looks like it. ee 
eyes fail me. 

Q I show you Plaintiff's Exhibit 2-cC for - 
identification and ask you if you can idenitfy that scene? 

A. Yes, sir. This is the BEAUREGARD and the 
wreck. 

Q I show you Plaintiff's Exhibit 2-D and ask 
you if you can identify that scene? 

A Yes, sir, that is the bow of the BEAUREGARD 
and you can see the wreck on the right. 

Q I show you Plaintiff's Exhibit 2-E for 
identification and ask you if you can identify that 
scene? 

A Yes, sir. These are the tugboats, Puerto 
Rico lighters that are trying to pull the ship out. 

THE COURT: What day was that operation? 
THE WITNESS: That must have been the 6th, 


7th or 8th. 
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Julio Mello - For Plaintiff - Direct 37), 38 


qiw Mello = direct 37 
. Q After you arrived there? 
A Yes, sir. 
Q Captain, do all of these photographs fairly 


depict what you saw with your own eyes when you were 
down there? 


A ' Yes, sir, I do. 


Q You told us the BEAUREGARD was lying on 
location marked B on Plaintiff's Exhibit l-a. 

Would you tell us what part of the BEAUREGARD 
was aground when she was at that location? When you 
arrived what part of the Ship that was aground?. - 

A The part aground was from No. 1 hatch, to 


the best of my recollection, back to No. 6 or 7 hatch. 


Q Did the BEAUREGARD have any cargo on board? 

A Yes, sir, she was fully loaded. 

Q Was the cargo on the ship containerized 
cargo? | 

A Yes, sir, the BEAUREGARD carried Siikadnartead 
cargo. 


Q Did she carry containers below deck as well 
as on deck? 
A Yes, sir. 


Q At the time that she lay in that position 


.grounded she had containers on deck? 


A Yes, sir, she did. 
Q How long is the BEAUREGARD? 


A She must be 486 feet. 
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Julio Mello - For Plaintiff - Direct -:39,40 


Bi Q Captain, how many tiers of containers can 


the BEAUREGARD carry on deck? 


A Two and one. 
14 . HE COURT: ‘Two aft? 
6b THE WITNESS: Four in the bridge but iar 
16 No. 1 hatch we only had one. 
7 Q Do you recall at this time how many containers 
18 she hadwam deck? 

A How many containers we had on deck -- no, 

sir. 

21 . Q It's wien years ago. Are we talking of 


three, four containers or large numbers? 
‘& : @e are talking large numbers, seven hatches 


which they all had containers on deck. 


gR F® 8B SB 


Q How many containers can the ship carry all 
qiw Mello - direct ; 40 
together? 

A The ship all together carried to the best 
of my recollection 223 containers. 

Q The breakwater that the BEAUREGARD was 


grounded near, the breakwater shown in this chart, can 


what it was made of? . 


A That breakwater was made out of concrete 


blocks. 2 
Q What do you mean by concrete blocks? 
i Concrete blocks measuring I would say six 

13 by four by six. | 


| 
7 you describe to us what that breakwater looked like, 
14 


In other words, good size concrete blocks. i 
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Julio Mello - For Plaintiff - Direct 40,41 


THE COURT: Six feet? 


THE WITNESS: Yes, sir. I can't tell you 


the exact dimensions but they were big blocks. 


Q 


A 


Q 


“A 


Q 


Big cubes? 

Yes, sir. 

Not flat but slabs? 

I guess you could ——n some slabs, yes, sir. 


Were these concrete blocks on the outside 


of the breakwater where the ship was grounded? 


qiw 


A 


A 


Q 


Yes, sir. 


How were they placed there? 
Mello - direct 4i 


Most erratic. They were not uniform. I don't 


know how they got there but there were quite a few around. 


Q 


A 


Q 


>» 9 » © » 


» oO 


Q 


They weren't put there in brick fashion? 
No, sir. 

Just dumped? 

Yes, sir. 

About how high was the breakwater roughly? 


I would be just guessing, ten feet maybe. 


Above the water? x3 


Yes, sir. 
Did you go aboard the ship? 
Yes, sir, I did. 


Did anyone accompany you when you went 


aboard the ship? 


A 


Q 


I think that Mr. Pierce, our port engineer 


' arrived with me but I can't vouch for that. 


Did you talk to anybody aboard the ship? 
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Julio Mello - For Plaintiff - Direct 41,42,43 


A Yes, sir, I talked to Captain Boehm. 

Q Did you look at the log books? 

A Yes, sir. 

Q Who was CAptain Boehm? 

A Captain Boehm was the master of the BEAUREGARD. 
Q I show you what was previously identified 


as Defendants’ Exhibit 16 at Captain Boehm's deposition, 


qjw Mello - direct 42 
March 6, 1974, and ask you whether you can identify this 
exhibit? : 
A Yes, sir, this is the bridge deck log of 
the BEAUREGARD, | 
MR. DE ORCHIS: I offer it in evidence. 


4 
MR. MALOOF: No objection. That is identified 


by Captain Boehm? - 
What did the captain say to you in the way 


of any report when you went on board the vessel? 
A I asked the captain what caused the vessel 
to go aground. The captain's statement was that as ther 


were proceeding in the wind and current was stronger -- 


A Captain Boehm's contention was that the wind 
and current were above normal and the vessel took a 
sheer and when he ordered right rudder the vessel didn't 
answer. 

Q Did the captain say whether or not a pilot 
had been on board at the time? 

A Yes, sir, he had a pilot on board. 

Q Did he say where the ship had grounded in 


relation to the breakwater? 


7 


18 


21 
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Julio Mello - For Plaintiff - Direct 43,44 


A Not in detail, no, sir. 


Q Did he indicate whether the Place where the 
ship was grounded was the same place or the same position 
as you now saw the ship on the 6th? 

A No, sir, it was not in the same position. 


It had moved since then. 
qiw Mello - direct 44 


Q When you say it had moved -- 


We are going to get it from the captain's deposition 
anyway. 
Q Did you investigate or did you make any 
investigation of the situation that the ship was in at 
the time? 5 
A Yes, sir. When I arrived I had ordered a 
team of divers from Puerto Rico and also requested the 
assistance of divers from the Dominican Navy to make a 


complete survey of the ship's surroundings to see which 


way we were going to get her out. 


Q Did the divers go down and take a look at 
the bottom? 

A Yes, sir, ae did go down. 

Q What did they report to you? 

A . They reported the area where the ehip was 


grounded and they made a sketch of the adjacent areas. 
Q What did you learn about the nature of the 
ground underneath the BPAUREGIRD? 
A That she was hard aground on the port side 


from No. 1 hatch all the way back to No. 6. 


THE COURT: What is the purpose of all this? | 
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Julio Mello - For Plaintiff - Direct 44, 45 
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Q And did they report anything about whether 


you had mud, sand, rocks? 


qiw Mel} - direct 45 
OS There were slabs. She was resting on some 
slabs of concrete and there was sand and also mud on the 
other side. 

Q What was the weather when you arrived? 

What was the weather like on the 6th, the morning of the 
6th? 

A I think the wind was easterly or southeasterly 
but it had calmed down considerably from the day before. 

Q Were there any swells in the area ? = 

A Yes, sir, there were swells, three, four, 
maybe five feet. 

Q In your opinion, was the ship in a position 
of peril at the time? | 

MR. MALOOF : Objection. 
THE COURT: He ought to be able to express 
an opinion on that. 

A My opinion is that any vessel that is 
aground in that bottom is in peril at all times. 

Q Why is that? 

A Because if sea conditions or wind or weather 
deteriorates there is a possibility she may break or 
puncture her hull. 

Q At the time when you investigated, when you 


first arrived, was there any evidence, any indication that 
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qijw Mello - direct 46 
the sis was holed anywhere, taking water anywhere? 

A No, sir, we had soundings taken reguiarly, 
every so many hours, soundings were taken on all the 
bilges and the ship was tight at all times. 


Q Was there any danger of the ship climbing 


up further on the beach, going further aground? 


A No, sir. We made sure that the ship was not 


deballast. As a matter of fact, I am not sure but I 


think we added ballast during thenight to prevent the 


ship, in case the weather deteriorated, from going further 


on the beach. 
Q You say you added ballast. What do you 


mean by that? 


A - Put saltwater in tanks for that purpose. 

Q ' To make her heavier? 

A Yes, sir. 

Q teases effect would, that have, making her 
heavier? 

A The ship would not have a tendency to drift 


toward the shore. 

Q In order to get her off this position would 
you have to lighten the ship? 

A Yes, sir. 


Q So this step -- 
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qiw Mello - direct 47 
MR. MALOOF: These are leading questions. 
This is his own marine superintendent. Can we get Mr. 
Mello's story? 
THE WITNESS: They are rather technical 


questions. Overruled. 


a plan of action as to how you would save the ship? 


qe This putting of ballast into the ship as a 
first step was to see she didn't move? - 

A Yes, sir. 

Q Did there come a time when you formulated 


As Yes, sir, once the tugboats arrived and we 
secured lines to the tugboats and prevented the ship from 
further moving we started taking the ballast out of the 
ship. ) 

By taking the ballast out we would lighten 
her and try to move her away with the tugboats. 

Q In arriving at thjs plan of taking the ballast 
out to lighten her, did you have any alternative plans 
that you considered? 

A Well, if this failed the only other thing 
that we could have done was taken the cargo off the ship. 

Q Would it have been possible to jettison 


the containers on deck? 


A Yes, sir. 
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Mello - direct 

have done it but they refused because it was too dangerous. 

Q The only way to lighten the ship by getting 
rid of cargo would have been to jettison the containers? 

A Yes, sir. 

Q Did you jettison any containers? 

x ~ We; six. 

Q Did you throw any cargo overboard as - 
distinguished from conkeiwers? 

A . No, sir, no cargo whatsoever. 


Q Tell us now how you carried out the plan 


that you formulated, that is that you were going to do 


this by lightening her, deballasting? 

A As I recall, after we had the survey made 
of the bottom and we started lightening the ship and the 
tugboats were constantly pushing we were also using the 
engines. 

As I recall I guess it was on the 8th of 
May we felt the vessel start moving in an up: and down 
motion and the bow started moving back and forth and 
that is when she started breaking up the hole she had. 
We started maneuvering her from I would 
say 6:00 o'clock until 8:00 or 9:00 o'clock when she was 
totally afloat and free. 


During the process we ran aground three or 
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Q How would you have done that? 

A We would have taken the containers and 


dropped them into the sea, 


Q On which side of the ship? 
A On either side of the ship. 
a Did the ship have cranes which could load 


and discharge containers? - 


A Yes, sir, it has two cranes, one forward 


and one aft. : 


Q So the ship can load and discharge its 
ponvetiies? 

A Self-sustaining, yes, sir. 

Q Would it have been possible rather than 


jettison the containers, that is throw them dues, 
would it have been possible to discharge them? 

A We had an alternate plan where we would 
bring a barge from San Juan and we were trying to find 
a tugboat: with ‘shallow enough draft so he could come along- 
side the port side and we would have tried to discharge 
the vessel in that Yashion. 

Q Did you find ‘ tugbeat with a shallow 


enough draft? 


A We could not find the tugboats and the ones 


that were, I think one of the Dominican Navy's could 


| 
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1 qiw | Mello - direct 50 
. four different time due to the different contours of the 
3 bottom. It was not a level bottom and as we were walking 
. her out we would ground, walk her over on the other side, 
S move the cranes fore and aft to change the trim and that 
8 was a tedious process. 
7 Q What do you mean by walking her out? 
8 A We were trying to get her out of step by 
8 step, shall we say. 
10 Q How did you do that? How did you manage to ; | 
M change her trim step by step? | 
” A We change the trim by moving the cranes | 
forward and aft. 
4 Q These cranes are on deck? | 
A | Yes, sir, they are on deck and they run .| 
= on rails back and en 
G -_ The entire length of the ship? y 
A Yes, sir. 
Mi Q When you move the cranes way up forward the 
% weight of the cranes is up forward? , 
FE ; A The weight of the crane lowers the bow and 
2 raises the stern or vice versa. 
a Q Can you also use the cranes to shift weight 
x“ from port to starboard? 
y) 


A Yes, sir, by raising up the arms. 
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; Q Was that done in this case? 
A Yes, sir. 
@ As you shifted the weight of the cranes did 


the ship change her trim? 


A Yes, sir. 

a The deballasting, was any ballasting and 
deballasting done? = 

A “We deballast everything. We took all the 


ballast we wanted to take out and after we had the vessel — 


in deep water we reballast the ship, yes, sir. 


.? ee Was this a risky operation, the plan that 
you made? 

% Yes, sir, it was. 

Q Why was it risky? 

& It was risky because if we had holed the- 


ship and ee engine room we maybe would have iost the 
ship, a total loss. 
Q If you had thrown the cargo overboard would 

not that have provided less risk for the ship? 

MR. MALOOF: I think Mr. DeOrchis has 
abused your privilege .. leading questions. This is a 
bit much. 

THE COURT: Would it or would not it have? 


THE WITNESS: I think we would have had 
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qijw Mello - direct 52 
a greater loss if we had thrown the cargo to the side, 
your Honor. 

THE COURT: What do you mean? 

THE WITNESS: We would have damaged the 
ship and also the cargo and the containers. 

THE COURT: The question is, would the throwing 
of the cargo off made it less’ likely to damage the ship 
or more likely to damage the ship? 

THE WITNESS: I would say the same thing. 

THE COURT: All right. 

Q: = You iieawetetiadl that the loss would have been 
greater if the cargo had been jettisoned. Is that the 
overall loss of the cost of saving her? 

A I would say, sir, if we had thrown the 
cargo over the side instead of taking the ballast off 
the ship you would still have Sie same danger to the 


vessel plus the cost of your cargo and containers. 


Q So your plan minimized the loss? 

A Yes, sir. 

Q But the loss fell on the ship? 

A Yes, sir. 

Q Would you tell us now what was the loss that 


the ship suffered as a result of the plan that was used 


to save her and the cargo? 
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Q What was the damage that she suffered? 


THE COURT: Do you know what the bettom’ 
damage was? 
THE WITNESS: Yes, sir. 
2 What wie the damage? 
A I could not giveyou a detailed plate by 
plate analysis of what the bottom was but I made a trip -- 
THE COURT: Haven't we got a eee ees 
to what the damage was? 
MR. DE ORCHIS: We will have the surveyors 
here who have reports plate by.plate. 
THE COURT: Why do we neue him then? 
MR. DE ORCHIS: I am trying to establish 
that the damage to the bottom was caused by the grounding. 
Q Was the damage to the bottom caused by the 
grounding? 
MR. MALOOF: Chxeektion. I don't think he 


knows whether the ship came into port damaged or not. 


qiw Mello - direct 54 


THE COURT: Do you know whether the ship 


was damaged when it came to Rio? 

THE WITNESS: I can testify that that ship 
was not damaged prior to going into Rio Hiana and that 
the damage was sustained during the grounding. 

THE COURT: How do you know that? 

THE WITNESS: I made a special trip to the 
United States to look at the ship when she was in évpanuk,; 
sir. 
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THE COURT: How did you know what the condition 
was before? 

THE WITNESS: That ship was drydocked and 
surveys conducted and there were no groundings whatsoever 
with that ship since she left drydock. 

Q When you saw the bottom in the drydock was 
the type of damage you observed to the bottom consistent 
with the type of damage those blocks would have caused 
if the bottom would have been the ‘cause? 

A I would say the bottom looked like a washboard. 


' THE COURT: That is not the answer to the 


question. 
A Yes. 
Q When vou observed the bottom at New York 


t-e type of damage you saw, was that the type of damage 
qiw Mello - direct 55 


that you would say was caused by the grounding? 

A It could have been, yes, sir. 

Q That wasn't anything different that would 
have been caused by P collision with another ship? 

A -No, sir. : 

q When the divers went down at Rio Hiana 
before you started your operation did the divers check 
the bottom of the ship? 


A Actualiy they could not see the condition. — 


Q Because she was grounded? 
A-. That is right. 


MR. MALOOF: I object to any testimony by 


Mr. Mello on what the divers could see. 
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Q Who were the divers eéseeetng to as they 
came up out of the water? 
A They came up and reported to me. 
THE COURT: Was there any question that 
hdc dames was caused by the grounding? 
MR. DE ORCHIS: None at all. We have 


subpoenzed the American Bureau of Shipping which has a 


record -- 
THE COURT: Then let's not waste time on 
this. 
Q During this ee ew Captain, of trying to 
qiw Mello = direct 56 


pull the ship off the rock what tugboats did you use? 

A I used four tugboats from Puerto Rico Lighter- 
age + and also ica, ince two tugboats as I nie com 
the Dominican Navy that were assisting. 

Q Other than tugboats did any other type of 


vessels help? 


A We requested service of a Dominican Navy 
frigate. 
Q You say on the 8th, but can you tell us from” 


the log book the time she grounded and the time that she 


came of f?. 


THE COURT: Can't we move one little 
faster? , 
MR. MALOOF: I would hope so, your poker. 
A She grounded on May Sth. 


Q At what time? 
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ett ed there ae tet ehh emacs A 
THE COURT: Don't you know? Isn't that 


stipulated? Why waste the witness' time on stipulated 
facts. 
MR. DE ORCHIS: I am looking at the Stipulation. 
I thought it had been stipulated. 
A 8:13, sir. 
MR. DE ORCHIS: 1813, your Honor. 


THE COURT: Paragraph 4 of the stipulation 
qiw Mello - direct al 


. in the pre-trial order. Why waste time on that kind of 


stuff? 
Q During the period of time that you were 


using tugs to pull the vessel off the strand, did any 


lines break? 


A" Yes, sir. 
Q Can you tell us about that? - 
A We had the insurance cable taken off that 


was stowed in the stern and we were passing it over to ¥ 
the frigate, the Dominican Republic, to help us pull. 
o.. . What is an insurance cable? 
A It's a big heavy cable that is used for a 
specific purpose of Salvage or vessel stranding or as an 


* 


aid to the ship. 


Q Is that bigger than the ordinary tig hawser? 
A Yes, sir, it is normally a 2-1/2 or 2-3/4 


inch steel cable. 


THE COURT: Was that on the ship? 


THE WITNESS: Yes,sir, it is on the ship. 
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Q Other than this big insurance cable did 
any other lines part? 
A ®@y had other lines part. I can't give you 


the details but I know we had lines parted. 
qjw Mello - direct 58 


a: Captain, you have been involved in other 
salvage operations during your.experience, have you not? 
A Yes, sir. 
Q Is it foreseeable that lines will part when 
uneoates are towing on a stranded ship? 
A-~—s-‘ Yes, sir. 

MR. MALOOF: Objeetion. He has not been 
qualified as an expert and his name is not in the pre-trial 
order as an expert. That is an expert question. é 

MR. DE ORCHIS: I am asking the man as a 
seaman whether it is foreseeable or not. 

MR. MALOOF: He is here as a fact witness. 

MR. DE ORCHIS: I have qualified him as an 


expert also. 
THE COURT: I will allow the question. It 
seems to me obvious the thing will break sometimes. 


THE WITNESS: Yes, sir. 


Q It is foreseeable? 
A Yes, sir. 
Q When the ship was taken off the starnd what 


happened next? After she was floated what happened next 


after that? 


A After we took her off ve took soundings 


again to make sure she was water-tight and started 
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qiw Mello - direct 59 


replacing the ballast we had taken off the ship. 


mentioned Dominican Navy tugboats and a frigate. 


A Yes, siz. 


Q What did you find with regard to water- 
tightness? 

A There were no leaks whatsoever on the hull 
of the ship. She was tight. 

Q ° And then what happened? 

A Then we waited until daybreak and brought 
her alongside the dock. 

Q Inside the harbor? : 

A Yes, sir, and docked her. 

2 ae When did you leave Rio Hiana? 

A I left Rio Hiana on May 8th after the vessel 
was safely alongside. 

Q In the harbor? ; 

A Yes, sir. 

Q When was the next time you saw the ship? 

A The. next time I saw the ship was when she 
was in drydock in Todd's Shipyard in Hoboken. 

Q Is that the time you observed the bottom 
of the ship? 

A Yes, sir. 

Q Captain, going back to these tugboats,. you 
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"ie Were those like Coast Guard? Were they 


volunteering services? 


A No, you request the service. They don't 
volunteer. 

Q They have to be paid? 

A Yes, sir. 

Q And the local tugboats when they are “us 


do they have to be paid? 

A You mean the local tugboats? = 

Q If you take the local tugboat in Rio Hiana 
aie wanted to pull you off a strand do they have to be 
paid? | 

A Yes, sir. 

Q And the people you brought from Puerto Rico, 
I assume they have to be paid? 

A Yes, sir. 

THE COURT: Z thought the amount of damage 
was stipulated. 

MR. DE ORCHIS: I don't know whether they 
are going to question that any of these people should not 
have billed us. 

THE COURT: I thought there was a survey 
reporting that. 


MR. MALOOF: We made no such agreement. 
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qjw Mello - direct 61 
THE COURT: J thought there was a general 
average survey. 
MR. MALOOF: We have agreed that the 
amounts have been paid in this case. The amounts have 


been paid to repairmen and all of these general average 


on 


Ra 


expenses. 
We do not agree anything is prior: general 

average. 
THE COURT: But we are not quibbling on : 

details, are we? 

cis . MR. MALOOF: No, we are not. 

qb- Mello-direct ae eee 
‘i 0 Captain, when you observed the ship in the 


drydock in New York and examined her bottom, were you able 
to tell from the damage what part of the ship had been 
damaged when she went ashore with hee bow? 

A No, sir. 


Q After the ship was released from the rocks that 


was on May 8, 1967, was it not? 


A Yes,sir, that is right. 
Q What time of the day, would you remember? 
A It was whenshe was completely afloat, I think 


eight o'clock. 


Q At night? 

A Yes,sir. 

Q Did she come in to Rio Haina right away? 
A No, sir. 


Q What did she do? 
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Q 
Haina at that time? 
A 
ballast before coming in. 
Q 
A 
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We steamed outside until daybreak. 


May I inquire why you didn't come into Rio 
We didn't have a pilot and No. 2, we wanted to 


How long does it take to ballast? 
Five, six hours, I don't know. * 


After ballasting was completed you still didn't 


No, sir. 

When aia you come in? 

Five, six o'clock inthe morning. 
When it was light? 


Yes, sir. 


You testified that there were prevailing winds 


| at Rio Haina from east to west. 


I show you Plaintiff's Exhibit 1A and I would 


request you to make an arrow near the entrance which would 


demonstrate how those winds would come. 


A 


Q 


A 


If this is north it would be almost abeam. 


"Would you put an arrow in it. 


What do you want, east? 
Just make an arrow the way the wind comes. 


Yes. 
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i Q You said the prevailing seas were I belive south 
easterly? 
A Yes, sir. 
Q Make an arrow for that and write "seas" and 


initial that. 
A Right. 
Q Thank you. * 
From the lines that you have just made it would 
seem that both the wind and the seas would have an effect 
on a ship coming into Rio Haina and would ad to force that 


ship to port to her left? 


A That is correct, sir. 

Q This is well-known to everybody, isn't it? 

A Yes, sir. 

Q After she stranded by the bow would you say she 


was in the position of peril? 


A Sir, I made a statement before that any time a L 


vessel is grounded she is in the state of peril. 


Q So that really something had to be done, right? 
qb Mello-cross 79 
A Yes, sir. 
Q It would be considered an urgent situation? 
A Yes, sir. 
Q The captain testified that he feared the wind 


and the sea would force the Beauregard stern to port and 
she would then strand in a worse position, practically abeam 


of the wrecked tanker. * 


Do you remember him telling you that? 
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increase and drive her further ashore." 


wasn't it? 
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MR. DE ORCHIS: I would prefer he directly 
we the captain from the deposition. The captain said sh 
would break up, is what he feared, she would swing over and 
break up. 

Q I show you a document which is dated pareve ee 

1969, 

MR. DE ORCHIS: I take it the question is withdraw 
now? That is not his testimony. 

MR. MALOOF: Is that an objection? 


THE COURT: The question is withdrawn? 


Q I want you to identify this document. 
A It is a signed statement by Captain Boehm. 
MR. MALOOF: Identification. 


(Defendant's Exhibit B was marked for 


qb Mello-cross 
identification.) 


Q Captain, on page 32 of Captain Boehm's deposi-. 


tion he was asked these questions and he gave these 


answers: 

*Q Do you remember then was the ship in the positio 
of peril? 

"A Oh, yes. ig 


MR. MALOOF: No, sir. i 


*Q What did you fear? 


"A Well, I feared that the wind and swell would 


That was a peril to be concerned with, 
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A Yes, sir. 

Q And so the captain took advantage of hie ile 
tug which was in Rio Haina and brought it around to the 
Starboard quarter and threw that tug a hawser, didn't he? 

A Yes, sir. 


ry 


Q You weren't there but the captain told you all 


A That is right. 

Q And in that way he hoped to prevent the ship fro 
being driven -- the stern of the ship from being driven } 
to port? 


A Yes, sir. 


° 


qb Mello-cross 81 | 


Q And also of course to get the ship off the rock, 
aif possible? 

A Yes, sir. 

Q When that ship broke, the stern went to port, 
didn't it? 

A Evidently. I wasn't there. 

Q But you saw it off, you got there, and you were | 
told by the captain what the previous position had been, so | 
can't you say she went to her port? 

A A She must have because there are two positions 
on the chart. 

Q Right. So that what happened was precisely 
what would have happened if nothing had been done, can 
we say that? 


MR. DE ORCHIS: Objection. 


THE COURT: Not what would have happened, what 
eT eemaatbe i ee : 


at © & 8 


a 
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supposing no tugboat had been attached at all and the 
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the captain feared would have: happened. 
MR. MALOOF: Yes, sir, from what he could see. 


MR. DE ORCHIS: Mr. Maloof read to the captain 


- one sentence in which the captain answered he feared it woul 


ge ashore, but he didn't read him the next two sentences 
in which the captain explained what he meant by go'ng 


ashore, which was that he would end up on the top of the 


qb Mello-cross 82 
tanker and break up which is far worse than moving on the 
ground. That is what the captain feared. 

“THE COURT: It seems to me you are stretching 
this case. I don't follow the objection. 

You can answer the question. 

(Question read.) 

A I can't Locke oteh that. I say that if the 

line hadn't broken the ship would have heen floating. 

THE COURT: If they hadn't pvt the tugboat there 


at all. The ship is aground, the question he is asking, 


ship would be left there, what would have happened? 

THE WITNESS: I don't know. It is hara to 
answer that. It could have been worse, it could bees 
been better. 

Q There is no mathematical formula on the way 
a ship is driven by the wind, is there? 

A Right. 

Q | We are talkihy about the general direction. 


Can't vou aaree with mv question? 


Ra oo ae, 
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A I can't agree hae if nothing would have been 


done you would have been in the same position, no, sir, I 
can't. 


O° Let me ask you this: What made that ship, the 


qo Mello-cross 
stern of the ship go to port? 

A When you are rulling the way the tug was pulling 
and she was aground, rere are certain forces and when 


you release that force you will have a tendency to ae the 


Opposite way. 


CG. . ae you saying the tug which was there caused th 


ship to go to the second positicn? Is that what you are 


Saying? 
A The tugboat? ; 
Q Yes, when ‘the line broke the whole salvage effor 


wee that ‘the cause of the second position of the ship? 


A I would say that the wind and weather and the tu 
would all have a part in it, : 


MR. MALOOF: I am building up to another 


. question, your Honor. 


Q On your deposition were you asked this question 
and did you give this answer on Page 50, pages 49 and 50, o 
just 50. 

"Q.. Assuming that the drawing I have just referred 


qb Mello-cross : 85 

you to was prepared to show how the Beauregard moved between 
the time of its initial stranding and the time the line 
parted what would account for the Ship. moving both 


with respect to its heading and with respect to the position 
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' noe res as 
between the time of the initial stranding and the time the 


7 line parted, do you understand my question, captain? 
8 "A Yes, sir, your question is what caused- it to 
8 move from Position A to Position B, let's say. 
ag "0 Yes. i 
il “.' Most likely wind and weather, I would say.” 
R You imeeree that. 
THE COURT: Whose deposition is that? 
4 MR. MALOOF: Captain Mello's deposition udner 
5 oath in 1974. You testified that way, didn't oe) 
: ae THE WITNESS: That is correct. 
1 Q This is true, isn't it? 
18 A That is true. 
19 Q On page 53 -- 
: A Can I clear up a point with you with reference 
ab _to that question? You asked me when the tugboat line 
ad parted in that question. When the tugboat line parted she 
2 remained in Position A. My statement vas in Puerto Rico 
a what caused it to move from Position A tc Position B. The 
% question that you asked me is if the line parted which 
1 qb Mello-cross 86 
2 should have been in Position A, what was her position before 
oe for a matter of record. 
4 Q I don't know if I understand you. 
5 : When the line broke the ship didn't neue: is 
J that right, but then the wind and weather acted upon it? > 
7 ~ When the line broke for whatever reason the 
8 ship remained in Position A. My question was what caused 
9 


the ship to move to Position B. 
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What is cans answer? 
A Wind and weather. 

THE COURT: The question is -- here is the ship 
with its bow in this Position A. We all know that in 
fact a tug was attached and the line broke and we know what 
happened. The question is what in your judgment weuta have 
happened if they just hadn't attached a tug at all, just 
left it the way it was, what in your judgment would have 
happened or do you have an opinion on the subject? 

THE WITNESS: She would have moved too, but I 
don't know if she would have been in the ‘same position ae 
_Or maybe in a more perilous position when she was almost 
touching the breakwater. 

THE COURT: I want to be sure I understand you. 
In other words, if they never attached that tug at all, 


decided to do nothing, she might have been worse off than 
gb Mello-cross 87 


in fact she was, is that your opinion? 


THE WITNESS: Exactly right, siz. 
Q On page 37 you were asked this question and you 


gave this answer -- 
THE COURT: I think you got that answer, 
MR. MALOOF: I withdraw the question, your 
Honor. — q 
Q When you spoke with Captain Boehm, Captain Mello 
you asked ve what happened, of course, is that true? 
A Yes, sir, 
Q - Captain Boehm did tell you that they ordered 


hard right rudder and there was no response from the ship, 
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you remember that? 
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| 
15 A He said that the vessel didn't answer, yes, sir. 


16 Could you account for that, failure to respond? 


17 


Q 

a It could have been adverse current, less headway 
Q Could wind cause such a thing? 

A Currents to a certain degree, yes, sir. 


Q Are wind and currents completely strange things 
21 at sea? 
A Sir? 


Q Are they unusual things at sea, wind and current 


A In certain instances, yes, sir, they are 
unusual, 


20 

i 

2 

y? | 

y>) 

11 Q Captain, in a salvage operatior like this using 
ss : 

13 


tugs and hawsers, it isn't common for a rope to break, is 


tle aN ei ernest ae! 
a 
CE Siiemcse tones 


¢ 
it? 
14 A Is it common? 
15 Q Yes. 
16 A It is not common. I say it happens. It 
7 is not usual but it happens at times, yes. 
18 THE COURT: It is a foreseeable risk but not 
19 a usual occurrence? 
20 THE WITNESS: That is right. 
' 21 Q You testified that an insurance wire was broken? 
a A Yes, sir. 
2B Q When the ship was in the second position, right? 
% A When the ship was in the position when I saw ie. | 
” os ‘ 


That is when she was stranded practically over 
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her whole length, right? 


A Well, actually she was always afloat, bow and 
stern. 

Q But she was stranded from hatch 1 to hatch 7? 

A The stern was afloat at all times. It is in the 
testimony. 

Q Thank you, sir. : 


° 


When the ship was on the first strand you testi- 


fied that that was a matter of urgency, didn't you? She 


wae in peril. 
‘A Yes, sir. 


. 


Q Because part of her body was stuck. I suppese 


because it was considered a matter of urgency, they didn't 


wait for other tugs to come and help? 


A That is correct, sir. 

Q So they just went ahead with the one small 
tug? 

A That is right. 
qb . Mello-cross o 96 


THE COURT: This may ele like a foolish ques- 
tion but would it have been possible just to pst a tug 
on there and not try to get her off with the tug, but 
try to use the tug to hold her steady against the wind? 

THE WITNESS: After that line parted ~= 

THE COURT: Before the lire parted. Instead 
of trying to use enough force to get her off and thereby 
increasing the risk in parting the line, couldn't they 


have just attached the tug as a kind of holding operatioa 


¢ 
ay " 
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sped ake 
a THE WITNESS: I would venture to say, 4r, as 
master of the vessel I would have done exactly the same 
thing Captain Boehm did. The first thing is try to free the 
ship and get her out. | 

THE COURT: In other words, my question is 
foolish? 

THE WITNESS: No, .but under the circumstances 
the captain tried to get the ship out with the available 


means he had at his disposition. 


Q The primary motive was to get the ship off the 
rocks? 

A Yes, sir. 

Q I think you said erat you went aboard the ship 


with the port engineer? ‘ 


Q When you arrived yousaid there were swells in 


the sea, ocean swells. 


A Yes,sir. 

Q About how high were they? 

A Three to five feet, maybe. 

Q Captain, was there any damage caused td this 


ship’s bottom from any movement to starboard? 
A Sir, if there was any damage we moved the ship 


port and starboard. I can't even try to give you a sketch 


of what we did getting that ship out. 
Q You said something about walking her out. 
A We went port and starboard. We went all over 


that place. for me to try to give you a step-by-step 


description of what I did eight years ago, I can't do it. 


& 
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Q But if che hep went dioict and starboard wouldn't | 
there be roughly -- wouldn't there be damage both port and 
starboard? 

A Whatever damage was revealed when the vessel 

_drydocked,in the best judgment that I have, that damage 
was done when the vessel grounded in Haina and tried to 
take: fae gae: i 


THE COURT: What part of the damage came from 


qb Mello-cross 99 
the grounding and taking out, you are in no position to say? 
THE WITNESS: Right. 
THE COURT: Should an expert in didi have 


been employed for this job instead of you? 


a 
mn 


THE WITNESS: They had an expert in salvage 
arrive there and he arrived a little late. 
Q Did you seriously consider jettisoning- container 
from this ship? 
A Yes,sir. 
THE COURT: What would have been the purpose of 
gucttenndwe the containers? 
THE WITNESS: To lighten the ship up more. 
MR. MALOOF: I offer Captain Boehm's statement 
of October 6, 1969. 
MR. DE ORCHIS: No objection. 
(Defendants' Exhibit B was received in 
evidence.) 
THE COURT: You have a genius for not leaving 


well enough alone. 
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Islay tapi erecta des tat on et bal pp. eel alan 
’ ; _ a MR. MALOOF: Everyone has his disabilities. 
2 Q - Captain, for what company do you work now? 
3 A Puerto Rico Marine exencuiekiil: sir. 
a Q Does that a ies have a connection with Sealand 
2 Services? | 
| : qb Mello- redirect 100 
‘ 4 A No,sir. 
3 MR. MALOOF; No further questions. 
4 THE COURT: On your direct examination, as 
5 


I understood you to say, jettisoning the cargo, it wouldn't 


6 help getting the ship off, just hurt the cargo. 
| 7 , ; THE WITNESS: If we took 500 tons of ballast 
fi or took 500 tons of cargo, it was ‘cheaper to take the 500 
8 tons of ballast and not the cargo, jettison the cargo, becaube 
vi the damage to the ship would have been there the same way. 
i That way you would have damaged the containers and the cargo. 
” ia ) THE COURT: You did take the 500 tons of 
13 ballast? 
M THE WITNESS: Yes, sir. 
1b THE COURT: And that was enough? 
16 THE WITNESS: If we hadn't been able to take 
Wv her out after that the next step would be to jettison the 
18 cargo. : 
19 THE COURT: When you say you seriously con- 
sidered jettisoning the cargo, you considered that as the 
ot _hext step, but you never considered actually doing it until 
2 it became necessary? 
2 THE WITNESS: Until the last resort, yes, sir. 
| 


2 i REDIRECT EXAMINATION BY MR. DE ORCHIS: 


REN 8 mane mam 
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Q As another last resort you had a professional | 
| 

qb Mello-redirect 101 


° 


Salvage tug on its way? 

A Yes,sir. 

Q If you had to use the salvage tug would the 
cost, the overall cest of this saving attempt, would that 
have been much higher? 


e 


A Yes,sir. 


Q Did anybody claim Salvage against this cargo, - 


Salvage claims? 


A No, sir. i 
Q Were you given any reward for what you did? 


a No,sir. I take that back,sir, I got a dozen 


golf balis. 
Q Did you claim any Salvage against the cargo 


or the ship? 


A No,sir. 


Q YOu were doing this as part of your job? 
A Yes,sir. : 
' Q Based on what you know about the case, when that 


ship first went into the breakwater to her bow she 
_ went in at a certain degree, a certain --~ she was pointing 
to a certain degree, right, in the log? 
A Yes, sir. : 


Q Did she remain in trhit fixed position until 


the time that the tugboat line broke? 


of 
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peers arse aie eee a cats a na a ha imnemannanattiecne atta settsain tills 
1 gb Mello-redirect 102 
2 MR. MALOOF: Objection,your Honor, unless he 
“ is reading from the log. 
4 He wasn't there at the time. 
5 THE COURT: He is reading from the log. 
6 A "Ship's head was 357 at 1833, attempting to pull 
7 the ship out the line parted.” 
. The next heading of the vessel, I guess it is 
8 what in the diagram, 48-0015: 
~ Q After the line parted? ; 
1 A Yes,sir. 

: 12 i QO = Captain, Mr. Maloof read to you one question he 
13 put to the master of the vessel, but he didn't read to you 
: 14 the next question which is on page 32: 
15 =Q What did you fans overall might happen if nothin 
16 were done? 
uv "A Well, I feared that there was a wreck already 
18 there alongside the breakwater and -- 
19 “Q Is that the drawing of the ship broken in half 
20 on the Coast Guard map? 
21 "A Yes, sir. f& figured that the stern would swing 
2 right around and land right up there where it was and the ship 
: 3 would be broken up.” 

2 Captain, what, in your opinion, do you agree wit 
3 
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Mello-redirect 103 


the master's fear that this ship could have swung around 


up against that wreck and be lost completely? 


A 


Q 


A 


Q 


Absolutely, sir. 
That was a possible risk he was facing? 
Yes,sir. 


You testified that one of the things you have to 


foresee or what is foreseeable is this business of lines 


breaking. 


A 


Q 


Yes,Sir. 


In an overall salvage operation is it foreseeabl 


that in any number of steps you might take that one of the 


most intermediate steps might put the ship in a worse 


position momentarily but eventually you save her? 


A 


Q 


Yes, sir. 


There is ao guarantee that every step you take 


will save the ship, is there? 


JQjw l 


A 


That is correct, sir. 


MR. DE ORCHIS: No further questions. 


Gs. Lid 


MR. DE ORCHIS: If your Honor please, I would 


like to recall Captain Mello to the stand. 


a UG ft 0 


MELLO , resumed the stand, 


having been previously sworn, testified as follows: 


REDIRECT EXAMINATION CONTINUED 


BY MR. DE ORCHIS: - 


Q 


Captain Mello, you heard the colloquy between 


the Court and counsel here just before we broke for lunch? 


ened 
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Yes, sir. 
Q « You heard Mr. Maloof state his position and 
you heard me state my position? 
A Yes, sir. 
Q This Rule 5 of the York-Antwerp Rules ary 
Mr. Maloof referred to, before asking you a question I 
want to read you the rule. 
"Rule 5, voluntary stranding, when a ship is 
intentionally run on shore and the circumstances are such 
thas if that cost were not adopted she would inevitably 
‘drive on shore or on rocks, no loss or damage cost of the 
ship, cargo and freight or any .f them by such intentional 
running on shore shall be made good as general average 
but loss or damage incurred in refloating such a ship shall 


be allowed as general average.” 


114 
qjw 2 Mello - redirect 
; The first question I want to ask you to see 
whether the situation here fits the rule, was éhece anything 
that you heard or investigated in Rio Hiana which supported 
this first part of the rule that a ship was intentionally 
run ashore, was the BEAUREGARD intentionally run ashore? 


a. No, sir. 


Q You know of no evidence that anyone intended 


to run the ship ashore? 


A No, sir, 


Q The second part of the rule, and the circum- 
stances are such that if that course were not adopted she 


would inevitable drive on shore, as to that part 


149a 
Julio Mello - For Plaintiff - Redirect - 114, 115 


~ Paes Ant ae Se Ae eee eatin ke | ine tina ne! 


of the rule assume that after the BEAUREGARD ran ashore 


against the breakwater with her bow up against the tanker, 


if there had been no tugboat, no assistance whutsoever and 
the BEA JREGARD had just remained in that position, from 
all you know, do you have an opinion as to what possible 
things could happen? 

Can you tell us if cere had been no tugboat, 
mo one had called the tugboat and she was just stuck there, 
what are the consequences? 

MR. MALOOF : Objection to asking this witness 
that opinion. His opinion is that he wasn't even there. 

THE COURT: He seems sufficiently expert to 

10 
qjw 3 Mello - redixect 
aieae an opinion and its weight is for you to argue and 
for me to decide. | 

You may answer. 

MR. MALOOF: Of course he isn't listed as an 
expert in the pr*:-trial order, your Honor. 

THE COURT: I will take that into consideration 


DE ORCHIS: Mr. Maloof asked him the same 
question. 
COURT: So wid I so we all get a sinilar 
answer. 


MR. DE ORCHIS: I will withdraw the question 


and ask you this: 
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15 As to the second part of the rule, do you have 
16 an opinion as to whether the BEAUREGARD after she ran aground 
7 at Position A would inevitabiy have driven aground or 
8 ashore at Fosition B? : 
; A Not necessarily. 
2 | Q Why not? 
2 21 ; A She could have been aground such where she 


would have remained there unless the weather deteriorated 


later on. : “ | 
Q Did the weather deteriorate? | 
25 | A To my knowledge, no, it did not deteriorate. | 
. 1 qjw 4 Mello - redirect - 116 
4 2 j Q She could have remained there stuck? 
- 3 A Yes, sir. 
reteee 4 Q ‘Are there any other things that could have 
ae. 5 E happened if the weather had gone the other way? 
6 A She would have deteriorated and maybe she would 
7 have broken up or we would lose the ship. 
8 Q In what way would: she have broken up? - 
ag 9 A Having the bow and stern afloat she would have 
16 | a tendency to rise up and break up. i 
3 11 | Q Break her back? 
12 A. Yes, sir. 
13 Q Is there anv other thing that could have 
oe 14 happened to her? 
Lae 15 A She could have pulled the engine room ona 
16 taken in water. ? 


7 | Q Is it your testimony that she would not 
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me, 18 “inevitably have gone to that Position B if the captain 
i9 had chose to do nothing or if a tugboat had not been 
20 available? 
21 A That is correct. 
22 Q Let me ask you this last question, Captain: 
3 AS a master mariner if you had been in. that 
a“ position and a tugboat was available what would you have 
5 | done? 
Sete So 

1 qjw §S Mello ~- redirect/recross 
2 C A ‘a would have taken the same action. 
3 Q You would have called the tugboat? 
4 A Yes, sir. 

5 Q If you had called the tugboat would you have 
6 taken the risk that a line might part? 
7 oN Yes, sir. 
8 Q Would you have been willing to take the risk 
9 that if the line parted temporarily you might be aground? 
16 A Yes, sir. i 
ll MR. DE ORCHIS: No further questions. 
13 || BY MR. MALUOF: 
14 Q Were you there on May 5th? 
15 THE COURT: No, he was not. I know that: 
16 Q Do you know what did cause the movement to 
17. port? 
18 A Weather conditions, the line breaking, several 
i9 || things could have happenea. 

. 20 Q But the weather conditions were an element 

| dn that? 


+ + nl te neat tits nastiness Ia ecnentitatinennwen. watt. 2 


152a 
Julio Mello - For Plaintiff - Redirect - 118 


Julio Mello - For Defendant ~ Recross - 118, 119 
PA) Q When you testified under oath in 1974 did you 


mention that the line breaking was a cause of the movement 


to port? 
: i Pe 
7 Qjw 6 Mello - recross 
2 epee a No, sir, I was asked what would cause the vessel 
3 to move from Position A to Position B and I said wind and 
4 weather. 
5 Q You didn't say anything about the line 
6 breaking -- 
7 THE COURT: You went into all of that. 
. 10 MR. DE ORCHIS: I offer in evidence the general 
11 average statement of the BEAUREGARD. 
u a MR. MALOOF: Objection, your Honor, unless 
13 we have a man who prepared it. It is just a document. 
M4 MR. DE ORCHIS: The man is in court. 
a THE COURT: Why do you want him for? a you 
166 dispute this? 
17 MR. MALQOF: It is full of statements and 
18 facts which of course we dispute. We don't dispute the 
19 numbers of the thing. It's offered in total. 
20 MR. DE ORCHIS: I am offering it just for the 
21 numbers. 
a THE COURT: Accepted for the numbers and 
: 23 nothing else. 
“4 | MR. MALOOF: Then we don't dispute it. We 
ys) do disagree with the columns the numbers are put in. The 
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qiw 8 
gaaecad average adjuster has to make determinations as on 
whether certain expenditures are general average or not. 

This particular one says that the damage caused 
on the rocks is a general average sacrifice. We don't agree 
with that. That puts it rea the wrong column. 

THE COURT: If I conclude that you are correct 
in your position, is it possible to figure out from that 


document what the result of that conclusion would be? 


MR. MALOOF: I think so, mathematically. i ’ 


THE COURT: Then the man who made that 
document can't shed any light on what my conclusions should 
be. 

MR. MALOOF: He can shed a lot of light on how 
he arrived at his conclusion that it's general Pert 

TRE COURT: You can mathematically state, as 
I understand it, that if 1 find that general average stops 
at Point X in the proceedings you can find out what happened 
after Point xX and before Point x? 

MR. MALOOF: Yes, but Mr. Myerson should be 
a witness in this case definitely. 

THE COURT: I will accept the document and 


permit you to cross examine Mr. Myerson. 


. 


MR. MALOOF: Very good. 


(Plaintiff's Exhibit 5 received in 


154a 


Julio Mello - For Plaintiff - Redirect - U2 


PLAINT FF 


Howard Myerson - For Detendant - Direct - 121 


~ 


os 


10 


ll 


16 


17 


21 


12] 
qiw 9 
evidence) 

THE COURT: You might as well do it now. 

MR. DE ORCHIS: What Mr. Maloof was getting 
at, he wants to be in a position to es examine this 
man. He is not my witness. I am having now to call him as 
my witness. I think he ought to be a Court's witness. 

THE COURT: You are offering his product. 

MR. DE ORCHIS: Only for numbers and they 
say they don't object to numbers. r 

THE COURT: It doesn't make any difference 
whose witness it is. 

MR. DE ORCHIS: He is here,and he is willing. 


Mr. Myerson. 


HOWARD LAWRENCE MYERSON, 
called as a witness, being first duly sworn, 
testified as follows: 


THE COURT: Tell me generally what your job 


iB 


TE WITNESS: I am a general average adjuster 
and when you have a general average situation which involves 
gene:'al average damage to a ship or cargo or freight or any 
ef ths other interests involved in a maritime adventure 


a professional must be employed to state what the amount of 
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damage is, who must contribute and what Propertion he must 
contribute. I have no binding law. 

THE COURT: How did you get to do this kind r 
of work? 

THF WITNESS: We have a profession ” in the 
United States, the Association of Average Adjusters of the 
United States. There are similar organizations in Canada, 
the United Kingdom and Europe. 

In most cases in the United States it involves 


a five year apprenticeship and an examination. 


THE COURT: You did that when? 
THE WITNESS: I apprenticed in 1955. I passed 
my examinations in 1960 and I have practiced in the United 


States, Canada and England. 


MR. MALOOF: I thought this was my cross 
examination? . 

THE COURT: Do you want him for anything? 
You put in the figures. Do you want him for anything else? 

MR. DE ORCHIS: I put in the figures but since 
he is on the stand I want to ask him about this Rule 5. 

THE COURT: Okay. 


DIRECT EXAMINATION 


BY MR. DE ORCHIS: 


Q You heard the captain's testimony and you 


10 
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10 
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Myerson - direct 


have heard the reference to Rule 5? 


A 


Q 


A 


Q 


A 


Q 


Yes. 

The York-Antwerp Rules? 

Yes, I have, 

You know that rule? 

Yes, but may I please see the text? 


The text we are going to show you is the text 


that you have to assume is in the York-Antwerp Rules that 


are adopted into the Bill of Lading. 


for us. 


A 


As a matter of fact, why don't you do that 


Do you have a bill of lading of the BEAUREGARD? 


Yes, I do. This is a bill of lading on the 


, 


voyage in question on which the general average occurred. 


Q 


That is typical of the bills of lading that 


would have been issued for the ship? 


A 


That is correct. | 
MR. DE ORCHIS: i offer in evidence as ?iain- 


tiff's Exhibit A and B the short form and long form bill 


of lading respectively. 


(Plaintiff's Exhibits 6-A and 6-B 


received in evidence) 


Q 


To save time, can you tell us did the bill 


of lading incorporate the York-Antwerp Rules? 


A 


Yes, the York-Antwerp 1950 subject to the uses 


of the port of New York as stated in the preamble to the 
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general stated adjustmer.t. 
Q The York-Antwerp 1950 Rules,did they contain | 


the Rule 5 that you have before you out of Mr. Maloof's 


’ 


| 
brief? | 
A Yes. 
Q Are you well acquainted with that rule? 
A Yes. : | 
Q You work with it every day? | 
A Yes. 
Q Do you have a professional opinion as to whether 


that Rule 5 applies to the rituation you heard described 
this morning where the ship ran aground at Rio Hiana? 
MR. MALOOF: I object to that. He is taking 


$)¢o 
the issue right out of your hands. 126 


qjw 14 Myerson - direct 
MR. DE ORCHIS: It is the opinion of the expert. 
THE COURT: He didn't take it out of my hands. 

He is expressing an opinion and if somebody expresses a 
contrary opinion I can decide. 

A Will you rephrase the question, please? 

Q The question is, you have Rule 5 before you. 
You heard about the ship running aground at Rio Hiana and 


how she ran aground. 


Is this the Rule 5 situation, what we have 
here? 
Fea: In my professional opinion it is not a Rule 5 
situation. It says when a ship is intentionally run on 


shore. This presupposes a ship which is afloat under power. 
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16 


17 


In the case of the stranding of the BEAUREGARD | 
she was already aground and I submit that it does not fall 


into the working of this rule. 

MR. MALOOF: I object to any further opinion 
from this witness on the ground that i.s is an agent from the 
Plaintiff. He was the plaintiff's agent as the insurance 


broker and also as the general average adjuster. | 


THE COURT: All those things can be taken into 


account. 
MR. MALOOF: It's not a professional opinion. 
THE COURT: He says it is a professional opinion. 
rol | | 
qjw 15 Myerson - direct 
é Whether he is right, that I have to decide. 
Q - Mr. Myerson, in arriving at the figures in your 


general average adjustment is that the opinion you applied 
in arriving at those figures, that this was not a Rule 5 
situation? 

ke It was a Rule A situation. In the York- 
Antwerp Rules there is something called the rule of inter- 
pretation and it says the numbered rules -- if I may go on, 
you have six rules which have letters, A to E and those are 
general rules. 

Then you have 24 rules which zre numbered and 
there is a rule of interpretation which says that when it 
is not enitieatiy covered in one of the numbered rules 
then the lettered rules which are more general soniye. 

Consequently in my professional opinion this 


numbered situation did not fit the circumstances because of 
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18 what I just recently said and consequently I followed the 

19 aetterved rules. 

20 Q Which lettered rule was that? 

21 ae A Rule A. 

22 Q Can you tell us briefly in your own words 

3 what dces Rule A say? 

ye] A That the vessel has been in peril, that there 

25 has been expenses and sacrifices incurred to preserve from 

124 

1 | qjiw 16 Myerson - direct 

2 peril. 

3 | Q You can read it. 

4 A There is a general average act when and only 

5 when any extraordinary sacrifice or expenditure is 

6 intentionalzy and reasonably made or incurred for the common 

7 | safety for the purpose of preserving from peril the property 

8 involved in the common maritime adventure. i 

9 THE COURT: This is what you told me. 

10 MR. MALOOF: Yes, sir, but even if it's 

1] ‘intentional it would not be covered Lecause Rule 5 says if 

12 teh damage was inevitable in any event then it is not 

13 general average. 

14 THE COURT: He says and it seems to me that 
Rule 5 only applies when it is an intentional emis. 
There is no contention here ¢hat the grounding was intentiona 

17 as far as I can see. 

18 | MR. MALOOF: They are saying the second 

19 | Position was intentional. This is a grounding. Pilot 

20 | 


Torzes says the ship came off the rock after the rope 


—) 
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21 | broke. It grounded again. I don't s#e how we can make a 
2 | distinction. 

23 THE COURT: The way I hear the testimony, 

aA | nobody intentionally put it on its second position. That 
y-) was an accident. 129 

1 qjiw 17 Myerson - direct 

a : MR. MALOOF: I agree it was not intentionally 
3 done, therefore it could not be general average. 

4 THE COURT: It doesn't seem to follow. My 

5 ignorance has known very few bounds. 

6 MR. MALOOF: If it was known to happen anyhow 
7 it's not covered by the York-Antwerp Rules. 

8 | | THE WITNESS: There is a second part of Rule 
3 5 which if one accepts the contention which has just been 
10 | made that says even when the ship is intentionally put on 
li the ground the damage sustained in refloating is still made 
2 nee in general average. 

13 It is the second part of the rule, your Honor. 
14 I don't contend that the rule applies but if it's —— 
15 that the first part of the rule applies I ight me my 
16 professional opinion obviously the second part of the rule 
"7 must. apply, that the damage caused in refloating if proven. 


give them a lien on the cargo that was still on the ship? 
Yes, it did. 
Were you involved in any way with the deliver- 
ing of that cargo to -- or the releasing oi the cargo to 


consignees? 


3 S When gustan declared general average cid that | 


Yes, I was. 


l6la 
Howard Myerson ~ For Plaintiff - Direct - 131, 133 


Howard Myerson - For Defendant - Cross - 134 


10 


1] 


14 


"+36 


2) In what way? 

A Well, the normal situation is the vessel owner 
does not release the cargo to the consignee in a general 
average situation and unless he receives something a 
guarantee -- which was discussed earlier in the case which 


is a guarantee to pay all proper general average charges. 


Q Did the cargo underwriters give you any reason 


why they would not pay? Did they write any letter explain- 
ing why? 


Gok They did write a letter to me saying they would 


~~ 


not pay the general average because in their opinion the 


ship would have inevitably drifted from douicion A to 
Position B. 
qiw 22 Myerson - cross 13d 
CROSS EXAMINATION 
BY MR. MALOOF: 

Q What is the name of the company you are employed 
by? 
; A Preders James and Company of New York 
Incorporated which incorporates Despard International. 

i¢) It was Despard International at the time of 
all your dealings in this affair? 

Yes. 
Q When Sealand har a general average case whom 


do they hire? 


A Despard. 
Q Does Despard International do other work for 
Sealand? 


A Yes. 


y 


. 
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7 Q Are they Sealand's insurance brokers? 
A Yes, they are. 
19 Q As Sealanda's insurance brokers what are 


its duties? 


21 A Since I am not an insurance broken, I only 
22 confine myself to the stating of general a’ erages. I doen't 
af 23 know if I can give a full answer to that. 
2 Q Did you make no efforts to collect for Sealand | 
25 under its policies? | 
135 

1 qjw 23 Myerson - cyoss 
2 ‘ A Yes. 3 
3 Q Isn't that what an insurance broker does? 

‘ 4 THE COURT: You did or you did not make an 
5 effort. 
é THE WITNESS: Yes, I did make an effort. 
7 o. Is that one of the duties of an insurance 
8 broker? 2 

‘ 8 | A Yes. 

10 Q You did that, didn't you? F 
li A Yes, 
12 q . You nuken as their insurance broker? 
13 A Acted for the collection of an insurance 
14 claim. 
15 Q Does that make you an agent for Sealand sorvicns 
16 A Since I am not a lawyer I should leave it to 

x v7 | the law to determine whether I am an agent. 


© % | Q Were you working for Sealand also as the 
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general average adjuster? 
A On this case? 


Q Yes. 


A Yes. 


a lot of cases? 
THE WITNESS: Yes. 
THE COURT: Do you work for anybody else? 
THE WITNESS: Yes. 
THE COURT: Sealand is one of your clients? 
THE WTNESS: I can say Sealand is my principal 
client but I have other clients. I have other clients 
mot concerned with insurance. 
Q . You weren't the agent for the cargo véeik: 
were you? 


TLE COURT: He is the z~ent for Sealand. Go 


THE COURT: Do you work for Sealand in 


to something else. 


Q Was there any intentional sacrifice when the 
BEAUREGARD went on to the rocks in the first instance? 

A No. None that I know of. 

Q Was there any intentional sacrifice when she 
went onto the rocks in the second instance? 

A Yes. 


Q What was it, sir? 
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A May I go back a bit? 

THE COURT: Yes. 

A Alter the vessel was refloated in Rio Haina 
and came up to Todd's Hoboken for repairs I thought the 
only thing we vive concerned with as general average adjuster 
was the refloating expense of the Dominican Navy and also 
Puerto Rico Light Range and towage ji pulling the -vessel 
otf the strand. 

I got a telephone call after the ship was on 
drydock from Mr. Edward Ganly, who was employed by Sealand 
ne a private surveyor telling me that they had noticed 
ren distinct kinds of damage on the vessel's bottom. 

The first damage was forward of the No. 1 

hold which was horizontal -- I am sorry, peer eee 
scaring up to the No. 1 hatch and also damage up on the port 
bow from resting against the damaged tanker. 

This was clearly accidental damage which did 
not concern the caryo and did not concern the general 
average. . 

However, they found aft of the No. 1 hatch -- 

THE COURT: You mean the damage forward -- 

‘THE WITNESS: Has nothing to do with the 
general average. . 


THR COURT: The damage the ship suffered 


~ 


vo 
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getting onto the rocks? 


THE WITNESS: That is correct. I think that 


is conceded. However, they found many of the shell plates 
after the No. i hatch had what I can only call a horizontal 
scaring which was after the vessel was being refloated by 
the tug from Position A and the tow line parted she swung 
nore to port and in moving to port she got this horizontal 
scaring. 

They said to us that this appears to us to be 
damage in refloating. 
af THE COURT: Appeared to them? 

THE WITNESS: Yes. It became up to me as a 
professional stater of averages as -- not all refloating 
damages are allowable but the question is whether thts 
damage was. 

Upon getting further opinion judging from the 
pattern we found onthe vessel's bow was that the vessel 


would have remained pretty much immovable in her first 


stranding position A other than for the fact as the tug was 


coming out there was a slack on the tow line and the tug 


picked up the slack on the tow line and broke the tow line. 
I also asked the question if she had remained 
firm would she have had this damage and they said no. 


I then asked what would happen if the tow line 


tS 


10 


11 
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had not parted, she would have come cleanly off and 
we would have had only the damage, assuming nothing else 


happened, we would have had the damage forward of the No. 


1 hatch. 


Consequently, based on this and in ry best 


professional opinion I stated this is general average. 
Q As part of this amount which you sougKt from 


cargo, is your company's fee involved? 


A Yes. 
Q How much is it? 
A My fee becomes part of the general average 


which is payable ratably by all those involved. Based on 
my apportionment I see of a total value of $6 million, 


eargo's contributory value, $3 million, so roughly half of 


140 


qjw 28 Myerson - cross 


my tne would have been paid by the cargo. 
Q What was your fee, Mr. Myerson? 
A My fee on this was $54,000. 
THE COURT: Do you get that in cash? 
THE WITNESS: I haven't gotten it yet. 
THE COURT: Does the outcome of this action 
make any difference how much you get paid or when? ~- 
THE WITNESS: Of course technically the 
people who declare general average owe me my fee. Whether 
I choose to collect or not is another matter. 


THE COURT: If they don't win that suit is it 
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13 customary for you not to get the fee? | 

14 . THE WITNESS: That is correct, it is customary 

15 not. : 

16 Q Did I understand you' correctly td say that 

W you concluded this ship would not have moved if nothing had 

18 } been done? ‘ 

19 A Yes. 

20 Q You concluded this without ever going to Rio 

21 Hiana? 

ea A Yes, because -- 

vA) THE COURT: If you can answer a question yes 

a“ or no. 

3 Q Did you also cenclude this without ever going 
ee 

1 qjw 29 ec - cross 

2 under that ship in drydock and looking at it? 

3 A I did not look at the ship. 

4 Q You are an office man, aren't you? 

5 A Yes. 

6 Q You look at papers. 

7 ee Yes, 

8 Q When you are looking to come Ha Gondinetod 

9 like this, will you tell the Court what elements you will 

10 consider, what facts do you look for? 5 

11 ; A I usually look for the summaries of experienced 

2 | maritime people, surveyors. 

13 Q Who were involved? 

14 A Yes. 

18 Q Do you consider eyewitne ses important? | 


¢ 
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oS | A We don't normally get eyewitnesses in stating 
v | a general average unless they are shown through the docu- 
is | ments. 
19 | Q Did you get one in this case? 
. 2 A Not that I know of. 
21 Q I show you a document which is a letter 
Ze dated September 18, 1969. 
2B Was this send by Despard and Company to Sealand 
v2 suxviens? 
v5) THE COURT: Despard was his employer? 
| ae 
1 qjw 30 Myerson - cross ' 
2 ‘ THE WITNESS: Yes, the ivaceun adjuster anc 
3 insurance broker. 
| 4 V3 A Yes, I have seen this letter. 
5 Q Who is Mr. Carlson? 
6 A My immediate superior. 
7 Q Weuld you say that is his signature? 
8 A Yes. : - 
9 MR. MALOOF: Identification. 
10 (Defendants' Exhibit C marked for F 
ll identification) 
os Would you read the last two paragraphs out 
13 loud, please? 
14 THE COURT: Is it in evidence? 
15 : MR. MALOOF: Identification. 
16 _THE COURT: Youcan't read it unless it is in 
7 evidence. 


18 MR. MALOOF: I offer it. 
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MR. DE ORCHIS: May I see what it is? 
I have no objection. Z” 
(Defendants' Exhibit C received in 

evidence) 

Q You know about this letter? 

A Yes, it's in my file. 


Q Can we say then that the case did hing upon the 


qjw 31 Myerson - cross o 14d 


remarks of Captain Boehm? 
That is Mr. Carlson's opinion. 
Do you dispute Mr. Carlson? 
I am merely stating the general average. 

Q Isn't he your superior at Despard and 
Company? : 

A I don't always agree with him, - 

Q Do you aaeas or disagree with the last two 
paragraphs? 

A I agree with the next to last paragraph and 
a as the ene hinging upon the remarks of the master, 
I leave that to the Court. 

THE COURT: What do you agree with? 


THE WITNESS: The third paragraph. 
THE COURT: The primary question is whether 


the second position obtained by the vessel was knowingly and 
intentionally risked . by: the master in the effort to 
refloat, do you agree that is the issue before me? 

Counsel doesn't seem to think so. That is 


what I thought was the issue but then I was told by counsel 


that it was net. 
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MR. MALOOF: It's only one of the issues. 


yA} 
2A THE WITNESS: I hold it is one of the important 
25 


issues. 
4 Q You said here that you didn't take into 
5 account any of the eyewitnesses in this case in reaching 
6 your opinion. 
7 e.0% We don't ordinarily. 
8 Q You said you didn't do it. 


A I didn't in this case. 


THE COURT: I am going to have to decide what 
portions of the damage, the question of when they occurred 
are allowable in general average and which are not- 

The question I asked you is after I have 
announced that decision, can you take that document and We 
mathematically figure out which come within the allowance 
and which come without the allowance. 

MR. MALOOF: I think we can. 

THE COURT: Why do you want to bother this 
fellow? 

MR. MALOOF: This fellow testified that the 
ship wasn't going to move from Position A. 

THE COURT: I know enough to know that an 
office man isn't the one that is going to tell me that. 


MR. MALOOF: I have no further questions on 


that point then. 


> 


“THE COURT: He told you that was his assumption 
when he drew the docum:nt. If his assumption is wrong, 


well, that is it. 


la 
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Q Mr. Myerson, do you have an opinion -- I with- 
draw that, your Honor. 

Mr. Myerson, did there come a time in your 
preparation of this general average affair where you 
received an opinion from a surveyor named Ganly? - 

A Yes. 


Q Did you take any steps, as we say in the 


medical profession, to get a second opinion? 


A: Yes. 

Q To whom did you -- 

A A second opinion from < different person? 

e Yes. 

A "No. 

Q Who is Mr. Lindsay? 

A Mr. Lindsay is a marine surveyor in New York 
who we generally go to for professional advice. 

However, his sole function in this, there is 
something in general average on ship damage called thirds 
off. You will see ee in the York-Antwerp Rules. 

This is to say that if a part of a ship has 
been voluntarily sacrificed and it is over a certain age, 
that if the shipowner receives the full price he is in a 

199) 
qjw 38 Myerson - cross 
better position. 

It is a depreciation agreed on by the age 
of various items. I went to Mr. Lindsay to have this marked 
for thirds off which was his entire function in that 


adjustment. 
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Was it done? 
Yes. 
It was thirds off? 
Yes. 
Why? Because the siip was so old? 
Because of the provisions of the York-Antwerp 
Rules which requires certain deductions on ships pa ‘t 
certain ages. 
Q _ It depends on age? 
Yes. 
Ané it was done? 
Yes. ; 
De you have his opinion with you? 
I don't have it with me. He never gave a 
formal opinion. What he aid do is give me a sheet of 
paper showing the mathematical calculations. 1 can produce 
that. 


THE COURT: You can? 


THE WITWESS: Yee, I still have it. 


sf 


qiw 39 Myerson - cross 


9 Q I show you a letter, Mr. Myerson, dated. 
November 7th, a copy of a letter, 1968, and ask 
you if you didn't send the original of this letter to Mr. 
Lindsay? - 
A Yes. 
MR. MALOOF: Identification. 
(Defendants' Exhibit D marked for 


identification) 
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MR. MALOOF: I offer this in evidence. 


MR. DE ORCHIS: No objection. 


(msfendants' Exhibit D received in 
evidence) 
Q I show you another letter and ask you if you 
didn't send the original of this one to Mr. iiuasaey 
A Yes, I did. 
MR. MALOOF: Identification. 
(Defendants' Exhibit E marked for 
identification) . 
MR. MALODF: I offer it in evidence. 
MR. DE ORCHIS: No objection. 
(Defendants' Exhibit E sieeve in 
evidence) 
Q Can we agree tli .t you wanted more ilo Mr. 
Lindsay than one-thirds? Ide 
qjw 40 Myerson - cross 
; A May I see these? 
Q Yes. 
A Yes, I think you have refreshed my memory. 
Q Would we say that differently, were you trying 
to beguile the Court? 
ee No, I was not trying to beguile the Court. 
This letter was dated seven years ago. if 
THE COURT: What is the relevance of this? 
MR. MALOOF: The relevance is .» let the 
Court know that Mr. Myerson did not mean the truth when 


he said he only wanted from Lindsay. 


The reason is they did go for a second opinion 


4 | 
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on Mr. Ganly's and Mr. Lindsay I believe disagreed but 


I have never been able to get a copy of his report and I 


mean to get it now. 


I saw all of Mr. Myerson's file at one time 
but there was nothing in there, from Mr. Lindsay except a 


bill that you paid. 


THE WITNESS: To the best of my memory Mr. 


Lindsay did not write a report. 


Q Did he give you an oral report? 
A He telephoned Mr. Ganly and when we went to 
discuss the markings of the thirds off old for new he said 


Mr. Myerson you know this ship moved and I said yes and he 
‘thd 


qjw 41 Myerson - cross 
said however I think Mr. Ganly would be able to tell you 
about that and to the best of my memory he telephone! mr. 
Ganly and Mr. Lindsay said to me it's no problem. 
Q Do you know what Mr. Lindsay told Mr. Ganly, 
whether diy eee or disagreed with his opinion? 
A I think he agreed with Mr. Ganly's opinicn. 
Q You think. “ 

You have to ask Mr. Lindsay. 

Let me refresh your recollection again. 

On Defendants’ Exhibit D you say, shoute you 
inks any further difiiculty in reconciling the refloating 
damage with the vessel's movements after grounding, we 
suggest that you discuss the matter with Mr. Ganly. 

Would you still say he agreed with Mr. Gundy? 


Yes. 
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18 
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Q What difficulty in reconciling did he have? 
A The fact that the vessel had moved. 
Q You mean the fact that it moved when they 


said it would not have would be a matter for reconciliation, 


wouldn't i.? 


A He merely told me that the vessel moved from 
Position A to Position B. 
Q Is that «11 there was to it? 
THE COURT: Why did that need reconciliation? 


; 154 
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: THE WITNESS: There is a question that it 
could have been accidental rather than intentional and he 


4 


wanted to be sure before he marked this. 
I suggest you ask Mr. Lindsay about that. 
Q Mr. Lindsay has been subpoenaed. However, 
he is an old man and if we can learn from you what his 


opinion was we would not have to bring him from New Jersey. 


adjuster. 


THE COURT: Don't make speeches. 
QQ... Can you then tell us what was the need for 


reconciliation? 


A I have just told you. 


Q Didn't Mr. Lindsay disagree that this was 


Why don't you tell us. You are the average 


refloating damage? 


A No, Mr. Lindsay told me the ship moved 


from A to B. 


Q Everybody knows that. 


A And he telephoned Mr. “anly to findout what 
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had seen the ship. 


Q To find out what it was moved from A to B? 
A To fine out why we were including it in 


bye 
general average. Litt 


Q He questioned it? 
qiw 43 Myerson - cross 
A Yes. 
Q Then he disagreed with Mr. Ganley? 


A I don't know. You have to ask them. 
THE COURT: He wasn't there. 


MR. MALOOF: No, he was not there or in Rio 


Hiana or anyplace. 


Q I show you a copy of a letter dated Jine 
13th from Mr. Spitz of Sealand which encloses a statement 


from a Mr. Collie. : 


Would you identify that please and did your 


office receive that in the ordinary course of business? 


A . Yes. 
MR. MALOOF: Identification. 
(pefendante’ Exhibit F marked for 
identification) 
MR. MALOOF: I offer it in evidence. 
MR. Di ORCHIS: I don't.see the relevancy 
of any of this. This has to do that the Santo Domingo 
Havy claim was settled for much less than the Navy wanted. 
MR. MALOOF: There is more than that in there. 


THE COURT: Why is it relevant? 
MR. MALOOF: This is a memo from Mr. Collie, 


your Honor, who was the marine superintendent for Sealand 


in the Dominican Republic and I wantsome of these admissions 
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in here. 

In the first instance because of the urgency 
in floating the BEAUREGARD before she further beached 
herself. 

This was the man in charge. I think it belongs 
in the case. 

THE COURT: We know that was urgent.- 

MR. MALOOF: Before she further beached 
herself which meuns it was inevitable in his opinion. 


THE COURT: It doesn't mean it is inevitable 


in his opinion. 


MR. MALOOF: It meant he thought it was. 
COURT: He thought it might happen. 
MR. MALOOF; There was an urgency. : 
THE COURT: There is a difference between 
urgent and inevitable. 
MR. MALOOF: Nevertheless it's important 
that all the eynwitnesses agrze. 


THE COURT: All the eyewitnesses agree that 


_it was possible and dangerous. 


MR. MALOOF; And likely to happen. 
THE COURT: But that is not inevitable. 


MR. MALOOF: there is no proof at all that 


- dt wouldn't move. The prevailing winds were coming from 
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' That doesn't mean it's going to inevitably rain. 
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the @ast. It had to go in that direction. 
THE COURT: I am not disputing that. 
I am merely saying a statement by a witness that something 
is likely as already have in evidence. 
MR. MALOOF: This ought to be in the record. 
THE COURT: Put it in and get on to something 
else. . : 
I say it's likely it's going to rain tonight. 


MR. MALOOF: I take issue with that 


analogy. - 


(Defendants' Exhibit F received in 

evidence’ 

THE COURT: If I take a 50-to-1 bet on ‘ 
football game it's very likely that I am going to win but 
not inevitable I am going to lose. 

MR. MALOOF: We are talking about: a ship that 
was damaged $400,000 -- 

THE COURT: You told me it's your burden to 
prove it's inevitable. 

MR. MALOOF: It's the plaintiff's burden 
to prove this was a general average. 

THE COURT: You told me that inevitable is 


the issue and 1,000 statements that something is likely 
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2 does not prove it is inevitable. 
$ MR. MALOOF: The burden is the plaintiff's. 
4 THE COURT: Inevitability is something that 
5 has to = proved one way or another. 
6 MR. MALOOF: Plaintiff has to prove 
7 it was an intentional act and not inevitable. 
8 THE COURT: Get me straight. I thought 


I understood in the first place and you told me it was not 


true. You told me that once the thing is beached any 


pe 
oO © 


THE COURT: But all the sacrifice is to 


li effort, legitimate effort to create sufficient cause to 
spend money to get the ship off. I started onthe theory 


waste the common enterprise is general average. 
MR. MALOOF: If there is an intentional 
14 sacrifice, right. 
15 
16 
17 


of the pyaments to the tug and the damage. 
MR. MALOOF: And tthe damage when it comes 
off the rocks. 


THE COURT: Obviously the damage that 


rope breaking. 
MR. MALOOF: They have to prove that.causation 


THE COURT: That is obvious as the nose on 


: & 2 2 


19 
21 followed was a consequence of the ship breaking, of the 
your face. If the rope didn't break and the ship had come of 
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2 ad Peeend << 
3 MR. MALOOF: it's not that obvious co me. 
4 This ship was only 20 feet on the rocks. It's 468 feet 
5 long. The rest is floating. 
6 THE COURT: It is not obvious to you that if 
7 the rope had not broken and the ship floated away there 
\W . 8 would be no damage? ae 
8 MR. MALOOF: That is obvious. 
Wy: 10 THE COURT: What is the use of the word 
i inevitable? 
| a MR. MALOOF: That is what I am veing. 
THE COURT: bitety and inevitable are two 
M4 different things. | 
6b MR. MALOOF: It had to happen. What else 
(16 could happen? | 
7 | THE COURT: It could have stayed there. 
18 MR. MALOOF: Your Honor might conclude that 
19 it would stay there. 
THE COURT: _. Stop telling me that people 
21 _thought she wouldn't. : 
2 MR. MALOOF: We kee to take -- 
28 THE COURT: I take judicial notice that every 
2 eyewitness there, because it has been told me by the plain- 
=.) tiff's witness -- 


18la : 
Howard Myerson - For Defendant - Cross - 160, 163, 164 


1bU 
1 qjw 48 Myerson - cross 
2 ; MR. MALOOF: -May I turn this around and say 
3 it's the plaintiff's burden to prove it wasn't going to 
4 move and that is our position. 
5 THE COURT: But please assume -- maybe I have 
6 demonstrated to the contrary, but assume that I have the 
i” brains I was born with that when the plaintiff's witness 
& testifies that everybody <here thought it was likely this 
9 | would happen that I accept that as a fact and don't want to 
10 | spend two hours hearing about it again. 
13 || THE COURT: It clearly was not intentional. 
14 ) I don't see how anyone can say this was intended to drive 
15 it up the second time. It seems to me from what I have 
16 heard that any such contention would be ridiculous. It 
17 landed in the first place. That was concededly an accident. 
18 Then they cried to pull it off. They failed 
19 in pulling it off. Subsequently the ship landed up on the 
20 second point. Nobody can contend rationally on the basis 
21 of what I have heard that they hkended at the time they 
2 started pulling it off the first point that they intended 
23 to land it on the second point not unless they were all a 
aA bunch of certifiable idiots. That was an accident. 
25 If that rule that you were allowing talking 
164 
1 qjw 52 | Myerson - cross 
2 about intentional or whatever, if it is a defense that it 
3 would have -been inevitable had they done nothing it would 
4 


have been inevitable to shift then to land in substantially 


5 


6 
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the same position then we try that issue. 


That is a relatively simple issue and it seems 


to me inevitable would be a very difficult word. 


If inevitable means inevitable I don't see how 


you are going to prove it because it seems to me obviously 


it wasn't inevitable. 


The wind could have dropped, any number of 


things could have happened if they just left it there. 


If inevitable means what it means in ordinary English I 


would say it's not inevitable. 


THE COURT: He could if he wanted to but he 


has no inclination. 


What I have just said leads me to believe that 


inevitable has somewhat less inevitability in this” meaning 


than that. That is one issue. 


THE COURT: Unless the thing was unseaworthy 
or you have the defense of the mate or the harbor master 
interferring, it seems to me if the rope was unseaworthy, 


that is another thing and mayhe there were other blunders 


that I haven't heard about. 


But aisde from the possibility that the 


rope was unseaworthy, I don't see -- so far there hasn't 


been suggested to me that anything wrong was done. 


They are on this strand. There are no tugs 


available except this one, they took this tug, as the best 


available means and i* proved inadequate. 


That having 
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proved inadequate the ship landed in its second position. 
Obviously you could not leave it there. 
If you left it there you are going to lose both cargo —s 
ship so you had to pull it off, 

I don't see what your point is on that because 
if they left it where it was, it's stranded without any- 
body's fault -- we are assuming without anybody's fault 
at this point becuase if it was unseaworthy or the harbor 
Master was to thine ens the lawsuit is over. 5 

We sida this point. We are stranded 
without anybody's ars The skipper at that point 
could patie have decided to leave it there or to get the 
tug to pull it off. If he left it there one of two things 


would have happened. 


It would either stay there until the next 


morning and new tugs would come in and pull it off or it 


would have swung the way it ultimately did and new tugs 


would pull St sOfL. 

I see your point. If they left it there and 
_it swung and no attempt to pull it off was made then you 
would not be responsible for teh damage that happened when 
it swung, you would be responsible only -- 
MR. MALOOF: It would have been a continuation 


of an initial stranding. They didn't effect the situation 
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one way or the other, your Honor. 


THE COURT: The issue is whether pulling 


MR. MALOOF: Caused the second position. 
Did: it or didn't it. 


THE COURT: Whether pulling it off was the 


causative factor of the second position. z: 


MR. MALOOF: That is one of the issues. 
COURT: That has got nothing to do with 
inevitability. 

MR. MALOOF: That is a different theory. 

THE COURT: All right. 

THE COURT: You can't be telling me that you 
say you intentionally took the second position. 

MR. DE ORCHIS: Rule A says that any 
sacrifice we make in the general average, it uses the 
word voluntary and intentional sacrifice. 

What that means is the expenditure, deliberatel 
decide to take a risk. That we did. 

Intentionally take the risk that a eit: 
might break, that we might go over. But not we intended 
to land on the strand. We intended the opposite, to get 
pulled off safe. 

THE COURT: Then you didn't take any risk. 
That is not a question of inevitably. Your own witnesses 


say that it would have been dangerous to the ship to leave 


it there, 
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2 MR. DE ORCHIS: That is right. 


2% ; ‘THE COURT: The witness said that if he 


were there, regardless whether there is cargo on the ship 
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or not he would have done exactly what was-done. 

MR. DE ORCHIS: That is correct. 

THE COURT: Therefore taking it off was not 
an intentional assumption or risk. 

MR. DE ORCHIS: When we took the boat off and 
asked the tugboat to pull we were taking the risk that the 
line might break. é 

THE COURT: Unless there is causation between 


the line breaking and the ship going to a second position, 
unless there is causation between the dine breaking and the 
see going to a second position then tt wasn't part of the 
operation. 

MR. DE ORCHIS: That is right. We have to 
show that this was a risk that we took and the grounding 
was one of the things tha‘. we took a risk micnt happen. 

As distinguished from an intervening cause, 
if the captain was drunk and ran into the snip and damaged 
it, that would not be general ‘pie. That is an inter- 
vening cause. 

But a line breaking is foreseeable, several 
groundings before you get her off. They say we shouldn't 

' get paid for goiry up on the beach because inevitably when 
she goes aground she would go up to the beach. 


That does not follow. 
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; When she went aground she stuck there fast and 
did not move for ten minutes until the tugboat came and ten 
more minutes until the rope parted. When the rope parted 
she moved. Then getting her off is general average. 
THE COURT: The crux of your argument ends 
on what you need to prove. 
MR. DE ORCHIS: I have to prove that’ I 
intentionally called a tugboat to help. 


THE COURT: Obviously you did that. 


MR. DE ORCHIS: And that as a matter of law, 


because there are a lot of cases on this, could foresee 


that a line might break. 

THE COURT: ‘That is obvious too. 

If all you have ot prove is you are stuck 
here which is not very difficult to prove. You are ‘isis 
you call a tugboat to pull you off, the line breaks and 
then the ship goes over to the side. 

If you prove that in fact the breaking of the 
line is what caused the ship to go over, it seems to me that 
_it's no answer to your case that it might have happened 
anyway.: That is if you proved it did happen for this reason 

MR. DE ORCHIS: That is right. That becomes 


all part of the salvage operation. Not every step is 


successful. That should be very obvious. In trying to save 
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a ship you are going to break lines, damage tugboats, 
all kinds of unlucky things will happen until you survive. . 
Where the courts do not allow a recovery is 
where there is an intervening cause which breaks up the 
effort, something entirely different. 
For example, there was a case where a ship 
when it came loose some pirates came and grabbed the ship. 
THE COURT: That is not his point. 
This wasn't an intervening cause but that the breaking of 
the line was just a coincidence and had nothing to do with 
‘the damage. ) 
MR. DE ORCHIS: He is saying inevitably I 
would have swung over. 
THE COURT: In that situation he has hoist 


himseif on his own petard by inevitable. 


MR. MALOOF: Inevitable only as to Rule 5. 


Causation, if it was going or likely to happen then that is 


important there. 


THE COURT: If you shoot a man that is dying 


of cancer -- 


MR. MALOOF: You have done nothing to hurt 


THE COURT: Did the shooting kill him or 


cancer five minutes later. 
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MR. MALOOF: If all the eyewitnesses say -- 
THE COURT: You accepted my analogy *oo 
easily. If all the doctors agreed that he would have 
died ten minutes later it's still murder. 


MR. DE ORCHIS: Except this patient didn't 


MALOOF : The ship moved at the time. 


COURT: Using the engines was part of the 


operation. 


MR. MALOOF: When you are aiming the ship 


out to sea, did that cause the second grounding? 


THE COURT: It seems to me the issue is was 
it material, not inevitable, but was it materially more 
likely that this happened because of the pulling cin it 
they had pulled it? 

The fact it might have happened anyway doesn't 
seem to me to be an answer. The degree of worry expressed 
by the various people, eyewitnesses, of course would be 
relevant on that issue. Whether it's materially more 

likely, it seems to me that then is the issue. 

Is it materially -- and I guess plaintiff has 
the burden of proof on this. 


MR. MALOOF: That is true. 


MR. DE ORCHIS: If your Honor will glance at 
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the sketch you will see at Position A her port bow was up | 


_ against that sunken tanker. She would not have moved 
because the tanker was acting as a fulerw:. This is our 
ship and here is the tanker. 

THE COURT: If you were confident of that you 
would have left her there. 

MR. DE ORCHIS: No, because when she-is agroun 
she can hold herself at any minute and we are lost. What 
I am saying is when we pulled her back with the tugboat 
before the line parted that is what allowed her to do this 
‘and change wepiticn., 

But that is the risk we took and gladly 
because we saved the ship eventually and the cargo. 

THE COURT: I think like experts in ak2 tierde. 
we get to talking in set phrases to deflect thought. 
It's not the question of your taking the risk, it's the 
question of your expending money to Save this ship and 
if this happened, if the second grounding was in fact 
caused by the pulling off it doesn't seem to me relevant -- 

you might have had a worse disaster if you didn't pull 
oft. 

MR. MALOOF: That is nov really the question 
in the case. I agree with your Honor that the plaintiff 


must prove causation. 
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_ THE COURT: You have to prove causatic.. It 

seems to me you confuse things by talking about accepting 
risks. 

MR. MALOOF : Mr. Mello testified it was the 
wind and the weather that brought it over. 

THE COURT: But the wind and weather would 
have a different effect on a securely stuck ship om 

MR. MALOOF: . With the engines zlone they 
moved the ship before the tug came out. 

MR. DE ORCHIS: Where is that? 

MR. MALOOF: In the testimony. 


THE COURT: That seems to me the issue, not 


if it evitably had gone there. But did pulling off with 


tug and motor, the whole thing in operation, materially 

increase the likelihood of this particular damage happening? 
If it didn't materially increase the likelihood 

it seems to me it's part of the‘ operation. If it didn't there 


is no causation. 


MR. MALOOF: We only have eyewitnesses to go 


THE court: I have to evaluate their testimony. 
MR. MALOOF: There is no eyewitness who has 


testified yet. 
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° Stop it, ycu are makiny it worss for yourself, 
Go on with the case. 

MR. DE ORCHIS: Yesterday you asked us to sey: 
to agree to as many things as possible. We agreed that 
all of the documents that are listed in the pretrial order, 
both the plaintiff's documents and the defendants’ documents 
all of those may be offered and no one will except that 
they are originals or not. They may all go in evidence 
without taking up id: ‘fying the documents or authenticat- 
ing them. 

I think we agreed that the only issue before 
‘your Honor of damage is whether thi damage caused to the 
bottom of the vessel as she went on the strand after 
the rope parted, whether that part is recoverable. They 
admit the rest is recoverable. 

Am I correct? 

MR. MALOOP: I didn't get your point because 
I couldn't hear it too well. 

MR DE ORCHIS: I said to his Honor that we 
boiled down the issue, theonly issue of damages whether 

“we can recover or not is whether that part of the bottom 


damage which was caused when she went on the strand after 


the line parted, whether the plaintiff as a right to 


recover for that item, but as to all other refloating 
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items you concede. 
MR. MALOS’: Subject to my arguments about un- 


seaworthiness anc My. Collie, I do agree with that, your 


Honor. 


MR. DE ORCHIS: As to the depositions, your 
Honor, we have the deposition of the master of the ship, 
Captain Harold J. Boehm, which was taken in New York on 
March 6, 1974. I make a representatinn to the Court that 


the captain, Captain Boehm, is now in the Far East and the 


last time i heard he is in Yokohama, which was the other day 


I offer his deposition in evidence. 
MR. DE ORCHIS: L offer next the deposition 
taken of one of the plaintiff's witnesses, Mr.Torres, which 


was taken February 24, 1975. We will mark this copy the 


same way, black for the plaintiff and red for the defendant. 


(Plaintiff's Exhibit 9 was received in 
evidence.) 
MR. DE ORCHIS: We offer next in evidence a 


deposition of another one of the defendants' witnesses, 


184 
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Mr. Rojo Calderon, which was taken in Santo Domingo on 


February 24, 1975. 


(Plaintiff's Exhibit 10 was received in 


evidence.) 
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MANUEL FELIZ, called as a witness by the 
Plaintiff, having been first duly sworn, was examined 
and testified as follows: 

DIRECT EXAMINATION 


BY MR. DE ORCHIS: 


Q By whom are you employed? 
A I work for Sealand in Santo Domingo. 
Q What is your job? 
A Assistant to the operations manager. ; 
Q How long have you worked for Sealand in Santo 
. Domingo?’ 
A Nine years. 
Q You were employed in 1967? 
A Yes, 
Q Do you remember the incident when the beauregar 


ran ashore at Rio Haina? 


A Yes, I remember. - I was over there. 
* You were at bis Hates that day? 

A Yes. 

Q Was there someone with you? 

A Mr. Collie and another employee. 


Who is Mr. Collie? 


» oO 


Mr. Collie was operations manager. 


Q Is Mr. Collie alive today? 
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2 "5 No, Mr. Collie is dead. 

3 Q Wereyou and Mr. Collie together all the time 
4 at Rio Haina? 

5 A Yes, sir. 

6 THE COURT: When ‘aid he di? 

7 THE WITNESS: Two years ago. 

8 MR. MALOOF: I object to the leading qrestions. 
9 This is Mr. DeOrchis' own witness. 

10 THE COURT: These are preliminary questions. 
u Q Mr.Feliz, have I ever talked to you about this 
12 eee before? 

13 A No. 

14 Q When did you arrive here? 

15 A I received an advice to come over ene: 

6 Q When did you arrive in New York? 

Y A Last night, 11:00 o'clock. 

18 Q When is the first,time you saw me? 

19 A I saw you the first time in Santo Domingo. 

2 Q After you arrived last night? 

21 A Right now. 

= Q I want to ask you just two questions. The 
ed pilot in this case, Mr. Torres, you know Mr. Torres? 

a A Yes. 

25 


Q The pilot says in his testimony that before he 


é 


— 


i] 


a 


~3 


mg FF B RB 


195a 


Manuel Feliz - For Plaintiff - Direct - 220. 


qb Feliz-direct 220 
took his little boat and went out to the Beauregard that he 
complained to you about the weather, said the weather was 
too bad to bring the ship in. 

Can you tell us whether that is true or not? 

A No, that is not true ieiaas when we saw the 
BEauregard At was clear and the pilot took his boat and go o 
board. The Beauregard goes around and take the pilot 
and start to enter. The truth was at that time it started 


to rain and it was dark, that is true. 


Q Did she then make another turn? — 
A Yes. 
i Q And that is when the accident happened? 
A Yes. 
Q Before the pilot went out did you have — 


conversation with the pilot? 
A No, it is not customary to have conversation 


with the pilot because the pilot when he is outside he immed 


dately takes his boat and goes. We give advice four hours 


before the ship arrives. 
THE COURT: You give advice four hours? 
“THE WITNESS: Yes, sir, to the pilot and port 
authorities, 
Q Four hours before ships arrive you tell the 


pilot what time to be ready? 
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2 " ¥ Right. 

3 Q The other point, the pilot, Mr. Torres, has 

4 testified that while he was on the ship, on the bridge of 

5 the Beauregard,that he was talking on the radio telephone, 

6 the ship's radio, that he was talking with Mr. Collie who | 
7 was somewhere ashore as the ship was maneuvering out | 
there, * = | 
8 Can you tell us whether Mr. Collie was talking 
i0 on any radio with the ship when the ship was maneuvering 

n out there? 

ae a) A I don't believe so, because Mr. Coliie only 

13 has a walkie-talkie. a walkie-talkig is too small because 
14 it doesn't reach the bridge. They only use the walkie- 

15 talkie when the ship arrive in the dock to move it — and 
16 forth, that is all. 

N Q Just from the dock up to the bridge up to the 

18 ship? ; 

19 A I don't believe so. The walkie-talkies don't 
2 reach the ship. 
a THE COURT: It doesn't reach out? 

a” THE WITNESS: You use the walkie-talki when 

= the ship is in the dock. 3 f 

2A THE COURT: But there is a radio in the port 

ys) 
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. cross 
THE WITNESS: We haven't. 
Q Not whetheryq have a radio, is there a radio . 
in the port captain's office? 
A No, we haven't. 
Q During the time that you were waiting for the 
Beauregard was Mr.Collie with you all the time? 
A Yes, eouechar: s 
MR. DE ORCHIS: No further questions. 
THE COURT: I take it Mr. Collie was not deposed 


on this issue? 


MR. MALOOF: No, he died before we could take 


his deposition. 


THE COURT: Nobody claims the other side killed 
him. | 

“MR.M ALOOF: I do eyes there were mysterious 
circumstances, but I am not about to testify about it. 
CROSS -EXAMINATION 


BY MR. MALOOF; | 


Q Will you tell us whether Mr. Collie had any 


_ connection with the people in the Dominican Government? 


A In the DominicanRepublic it is completely dif- 
ferent from the States. Because myself and other people 
is working over there has connection with all the Governmen 


For instance, I arrived yesterday to Puerto Ric 


‘ 


ie 
er 
— 
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and bring to Puerto Rico some Custom authorities, bit Custom 


authorities for the facility of Sealand. It start with the 
president of the Republic to the sweeper. We have connec- 
tions. 

Are you a relative of the president? 

Yes. 

What relationship? 

I talk with him. 

What relationship? 


He has an inaguration, I greeted to him, you 


You are not a blood relative? 

A No. 

Q But it is necessary for Sealand Stig lene and 
the DominicanRepublic to work closely together? 

A No. 

Q It isn't necessary? 

A No. 

Q At the time the Beauregard was trying to come 
in to Rio Haina, had you performed some duties with respect 
to having stevedores standing by? 

A Yes, I told you and we have a necessary advice 
to stevedores and the authorities four hours before the 


ship arrives. 
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Q What time would you have told the stevedores 
to be ready? 
A Five o'clock or something like that. 
Q Something like five o'clock? 
A Something like that. I don't remember exactly 


Q Can we say then that you expected the Beauregar 


to dock at five o'clock? ‘i 
A Yes. 


Q Did you also make arrangements to have a tug- 


boat availiable to assist the Beauregard to dock? 


A: Sometime the Navy was there with the tugboat 
and sometimes the Navy has a tugboat and sometimes not. 
In that case the Navy has tugboat available. 

On this occasions they had one? 
They have one, sure. 
Had you hired that tugboat to stand by? 
‘Yes, 
Did you tell -- 
No, the port commander. 
COURT: What? 
WITNESS: The port commander give author- 
dzation for tugboat to stand by; 
Q you ask the port commander to have a tug 


available? 
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A No, because we don't need to ask because we 
give advice to the port commander four hours before. 
Q And the port commander takes care of it? 
A Sure. 
On this occasion there was a tug there? 
Yes, he has a tug. 
THE COURT: Does the port commander have a 
radio? 
THE WITNESS: The port commander has a radio, a 
that time. Right now it doesn't. 
THE COURT: At that time it did? 
THE WITNESS: Yes. 
THE COURT: Did Mr. Collie go.in the port ~ 
commander's office during this time? t 
THE WITNESS: No. Mr. Collie was together with 
me on the dock. The dock of the entrance is about three- 
quarters of a mile. 
Q What are your duties, sir, when a ship like 
the .Beauregarlicomes in to port? 
A We see the Beauregard about two miles. It was 


clear. 


Q I don't think you understand the question, sir. 


What are your duties when a ship like the Beauregard comes 


in to port? 
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What I does? 
Yes, 
Only wait in the dock. 
Is this your job? 


This is my job. 


Q ° Nothing else? 
A 


Nothing else. After the ship arrived, I go on 
board and clear the ship with the authorities, for the 
Custom dutorities. I go on board, clear the ship and give 
the stevedore all the papers and after the ship is clear, 
‘2 start to work on board. 
| Q Did. Mr. Collie have any duties for Sealand 
Services at that time? 

A Mr. Collie was in Santo Domingo -- only was Mr. 
Collie and myself. I was his helper, you know. We 
have a necessity to stay over there. Sometimes I was 
working on board and Mr. Collie was working in the ware- 
house loading the trailers of the cocoa beans or coffee -- 

THE COURT: Doing what with them? 

‘THE WITNESS: Loading containers. Because we 
put into the warehouse pecause we have no empty containers 
and we out them into the warehouse: the cocoa beans or 
coffee, and when they start unloading the ship, empty 


containers, I send to Mr. Collie and Mr. Collie and some 
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man loaded the container and go out to the ship. 

Q ~ Mr. Collie supervising the loading of the 
containers? 

A No, over there in the house. When we have no 
empty containers -- in that case, I remember we have about 
5000 sacks of cocoa beans in the ee and Mr. Collie -- 


Q WEre those cocoa beans going to be loaded in the 


BEauregard? 
A Yes. 


_THE COURT: Was this this particular voyage or in 


‘general?. 


THE WITNESS: More or less this is in general. 


Right now the situation changed because we have more 
equipment. At that time we had no equipment. At that time 
we only had 96 containers. Right now we have 360. 
Q The big ones? 
A Yes, 
Q But on this occasion these cocoa beans in 
containers were going to be loaded onto the Beauregard on this 
_ voyage? 
A Yes. 
Q And Mr. Collie was supervising the loading of 
hian aaahuaen 


A Yes, into the warehouse. 
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And where was the warehouse, sir? 

A The warehouse is the customer warehouse, you 
know Sealand's facility in Haina. 

Q Roughly, but I want you to tell us. 

A There are two warehouses. In one of them where 
Mr. Collei was loading, I discharge the empty containers 
and give instructions to the drivers to carry to Mr. 
Collie for loading and that is the case when Mr. Collie 
was in Rio Haina dock. 

Q He was'in the warehouse? 

A 80 after the ship entered that was his job. My 
job was on board. 

Q You went aboard? 

A Yes. 

Q Before the ship entered nobody was loading the 
containers with coffee? 

A No, because no containers. 

Q You needed empty containers? 

A Yes. 

Q Did Mr. Collie after the sivbiaitihte go to the por 


commander's office? 


A I don't remember. It was not arranged, because 


Mr.Collie and myself were in the Sealand dock waiting for 


the ship, and he has only 4 walkie-talkig, but I don't 
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Q He might have been still on the dock with you? : 

A Yes. 

Q Even after the stranding? 

A Yes. When we saw that the Beauregard start 
to enter, we expect the ship arrive, but some time pass, 
about 15 minutes and the ship no move and then Mr.” Collie, 
I myself go to another near theBeauregard, and saw 
that the ship was grounded. 

THE COURT: The question is, after that did Mr. 
Collie go to the sie’ commander's office? 
THE WITNESS: I don't remember so. 

Q Was Mr. Collie the brother-in-law of the 
Admiral in charge of the Cominican Navy? ; 

A He was brother-in-law of the Dominican Navy. 


THE COURT: Brother-in-law -- 


THE WITNESS: To the chief of the Dominican 


Q I think you said there was another employee 


_who worked at the port.with. you. What was his name? 


A Another employee? We have a lot of them. 
They change, you know. At that time only myself and the 
Sealand stuff in the Dominican Republic. 


Q Now, sir, on this day, May 5, 1967, at this 


205a 


Manuel Feliz - For Defendant - Cross - :230 


qb Felix-cross 
tie which was, as you. say you expected the ship at 
5:00, let's say a quarter to 6:00, what was the weather 
like in Rio Haina? 
A The weather was too far.’ Normally. 
Q I am afraid I didn't understand that. 
Would you mind repeating it slowly? 
It was fine. 
Q It was good weather? 


A Not good weather because it is cloudy, but 


it is not ranging because I remember myself and Mr. Collie 


and all the stevedores was in the dock, but never has a 


raincoat, you know. It was not raining. 
THE COURT: What time was this? 


THE WITNESS: We arrived over there shana 

3:30, 4:00 wichueh aenitiile for the ship. 

Q You say when you were waiting for the ship it 
was not raining? 

A Not raining. 

Q When did it next rain? 

A When I saw -- when I saw the ship around two 
miles out it was not raining. The pilot took his boat anc 
go on board. After the pilot was on board, it start 


to rain end the entrance was too dark. 


Q There was no rain before that time? 


i 
‘ 
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: A No, it was raining in the dey. 
Q During the day? z) 
A It was raning during the day. 
Q Would you say it was raining and not raining inter 


mittently rain, on and off, it sometimes rained and sometimes 
didn't rain? 
A Right. In that time we was in the dock it 


was not raining. 


Q At that period? 

A Yes, 

O- What end the visibility, how well could you 
see? 

A I told you about two or three miles. 

Q You could see thebeauregard? 

A From theSealand facility I saw the Beauregard 


over there. And the pilot too. 

THE COURT: You saw the pilot or the pilot 
saw the Beauregard? 

THE WITNESS: The pilot saw the Seauregard 
first than I can see it, because the port commander is too 
clear for him to see. 

Q At the time when it wasn't raining coulidyou 
see the rain in the distance easterly? — Could you see any 


rain coming? 
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; A Right, we see the raining. 
Q You can see it coming before it comes? 
A Before it comes. I told you it rains sometimes 


and not raining sometimes. 
THE COURT: His question is it might not be 


raining where you are, but can you see the rain somewhere 


else? ux 
THE WITNESS: No. When we see the ship wasn't 
raining. ; 
Q It wasn't raining any place? 
A. Any place, 
Q That you could see? 


A The proof is that the pilot take his boat and 
go on board. 

Q I am surprised youcan recall so well, but we 
will take advantage of your fine memory. How was the 


wind at that time? 


A I can’t hazard an idea of how many miles. I am 


not sailor. 

Q In your own words, 

A It is not too strong. It is windy, but not too 
strong, two, five miles. : 

Q Nothing; right? 

A For myself I can't give to you the exact answer, 


the strength of the wind. 


18 
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Q This is the usual kind of vindyou would say? 
A nice trade wind, the kind of wind tourists come for? 

A Right. In Rio Haina there is a difference 
because sometimes we have no wind, but in five minutes there 


comes wind. 


Q ; Was that happening that day? 

A Over there. = 

Q At that time? 

A At that time, yes. i 

Q So there were gusts cf wind, is that what you 
emi 

A Gusts of -ind? 

THE COURT: He described a gust of wind. 

Q You only worked for Sealand for one ee to 
1967? 

A Yes,sir. 

Q But you are a Dominican citizen? 

A Yes. 

Q Do you live in Rio Haina? 

A No, I live in Santo Domingo. 

Q How far away is that? 

A That is about 17 kilometers, because over there 


the distance is in kilomters, not miles. 


THE COURT: Do you work for Sealand now? 
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THE WITNESS: Yes, 


Q Mr .Feliz, after the stranding, did you go to 


see Pilot Torres, talk to him? 


A Did we call the pilot? 

Q Did you speak with him some Place? 

‘- No, I speak all the time because we are 
friends. 3 

Q Did you speak to him about this stranding? 

A No. ; 

Q YOu never rentioned it? : 

A No, I no see him. Right now the pilot is in 


another place. It is in Panalez, I believe so. 


THE COURT:: You are there on the dock and you 


see the boat stranded and subsequently the pilot gets off 


the boat. 

He is a friend of yours? 

THE WITNESS; No. . 

THE COURT: He got off the boat. 

THE WITNESS; I understand. 

THE COURT: Did you talk to him or say hello? 

THE WITNESS: I saw the pilot when he take his 
boat. 


THE COURT: This is after the stranding. 


THE WITNESS: I know. I saw the pilot all 
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day. 

THE COURT: Did you talk to him? 

THE WITNESS: Because we are friends. 

THE COURT: What did you say to him about this 
experience? 

THE WITNESS: His experience? The pilot is a 
good pilot. > 

THE COURT: After the accident the pilot gets of 
the ship andyou and he said hello to each other and you 
must have talked about the stranding. 
THE WITNESS: I don't understand. 

THE COURT: We just had this stranding, right? 
The pilot is your friend. He gike off the ship. 

THE WITNESS: Yes. 

THE COURT: You say hello to him. 

THE WITNESS: Yes. 

THE COURT: Didn't, you have a conversation about 
what just happened? 

THE WITNESS: After that? 

THE COURT: Yes. 

THE WITNESS: We have a conversation. He 
entered the ship because ~- let me tell you something, | ¢ 


myself from my experience sometimes I go to the pilot or 
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pilot go out and enter the ship. He would be foolish. 
When there is a strong stream or it is too dark or sometimes 
there is another ship, he would be foolish. i don’t 
believe because he entered the ship. 

THE COURT: What we are trying to get at is 
that after the accident was all over and the next time 
“you met the pilot, which would have been that evening, did 
you have a conversation? 

THE WITNESS: He said it was an accident, 

THE COURT: Did he say how it happened? 


THE WITNESS: No. He don't explain to me what 


happened. This is only an accident. 


Then the pilot has another accident, it 
was a small boat. Rio Haina is about only 18 ganeginee 
tevin, sal ae go around to the ship, but this is night- 
time. 

He was bringing this boat in in the nighttime? 

In the nighttime, but this is out. 

Going out? 

After we finish the operation. 

What timeof the night was it? 

This is about eighto'clock or nine o'clock. 


THE COURT: This was another time entirely? 


THE WITNESS: Not this same time. It was 
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wae time. It was an accident, you know. 

THE COURT: Was it before or after? 

THE WITNESS: After that because we have Rio 
Haina after that Beauregard. 

Q I think you said also that Mr.Torres, Captain 
Torres, if there was too much wind or too much current 
he wouldn't bring a ship in. 

A No. 

Q He was very cautious? 

Yes. 


Did you see Captain Torres in February of this 


In February? Yes, I saw him. 

Why did you see -- 

The time you was in Santo Domingo, in February? 
Yes. 

Right, I saw him., 

Did youtalk about this case? 

No. 


Did you call him at home? 


No. Only I see him because I told you, 


we are friends. 


Q And you remember seeing him in February? 


A In February. 
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THE COURT: That is when Mr. Maloof was there? 
When Mr. Kennedy was there? _- 
Yes, 

Q You saw him then? 

A Mr. Torres was in Santiago and Mr. Torres passed 

Rio Haina and greeted me. 
Q You didn't discuss this case? 
A I am no lawyer for that case. 


After that Mr. Torres turned to Rio Haina and he 


goes to my office for greeting and that is all. 


THE COURT: He goes what? 
THE WITNESS: He goes to my office for greeting 
because he is my friend. 

Q This is after you met with Mr. Kennedy?» 

A After Mr. Kennedy and I and the other lawyer 
was over there. Two or three times he come. He was worki 
about 200, 100 kilometers fromSanto Domingo right now. 

Q Have you spoken to Captain Torres since his 
deposition about this case? 

A No. 

MR. MALOOF: No further questions. 
THE COURT: Thank you. 
(Witness excused.) 


MR. DE ORCHIS: I offer in evidence two statements 
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taken from Mr. Torres, the pilot, and were identified 
in connection with his deposition, one statement was taken 
by Mr. Kennedy and one statement was taken by myself, 
long before he testified. 

Mark those as the eer two exhibits. 

THE COURT: They are identified in the deposi- 
tion already in evidence? . 

MR. DE ORCHIS: Yes. 

THE COURT: And they would be Mr. Torres' 


statements? 


o 


MR. DE ORCHIS: Right. The reason I am offering 


them =< 

THE COURT: I understand. You said they make 
no mention of this alleged -- ; 

MR. DE ORCHIS: That is right. 

(Plaintiff's Exhibits 12A and 12B were received 

in evidence.) 

MR. MALOOF: We may have an objection to the 
translation on this. 

MR.KENNEDY: If the English translation that I 
thought is the one yesterday was the one being offered, 
I think it would be better.if Mr. De:Orchis and I 


agreed on a proper translation. 


MR. DE ORCHIS: We can do it this way: I will 
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ask Mr. Maloof to stipulate that when he took a statement 
from Mr. Torres, the statement he took from Mr. Torres 
did not contain any reference whatsoever to any conversation 
with Mr. Collie or Mr. Feliz, is that correct? 

MR. MALOOF: I wouldn’t know. I never took a 
statement from Mr. Torres. 

MR. KENNEDY: I will stipulate it is not in the 


statement. 


MR. MALOOF: All right. 1 stipulate that in the 


statement I took from Mr. Torres there is no mention of 


any conversation with either Mr. Collie or Mr. Feliz. That 


is the only reason I am offering the statements. 
THE COURT: I will accept them and if anybody 


has any criticism of the translation, he can raise it. 


MR.DE ONCHIS: For my next witness, I call Mr. 
Ganly. 

Mr. Ganly is a nayal architect, who was called i 
by the general average people to examine the bottom, and 
try to separate the damage going on from the refloating 


_ damage. He was called in as an expert. 
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E DW A RD FREDERICK GANLY, 
called as a witness, being first duly 
sworn, testified as follows: 
THE COURT: I take it there are three 

relevant damages, one the damage done by getting -- 


MR. DE ORCHIS: Onto the rocks which we don't 


THE COURT: Was there any damage to just getting 
off the rock before the slideover? ; 
MR. DE ORCHIS: I am not sure about that 


but all the rest of the damage «2? claim as refloating damage 


Everything that happened after the rope parted we claim 


is general average. 
THE COURT: This witness is dtevtewetehion 
between the first part and the second part, is that right? 
MR. DE ORCHIS: That is right, your Honor. 
DIRECT EXAMINATION 
‘ BY MR. DE ORCHIS: 
Q By whom are you employed? 
A Ganly Brigs Incorporated. 
Q What is that business? 
A Marine surveying and what I say is analytical 
naval architecture. 


We don't design ships but we do naval 
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architecture for cases like this. 

Q How long have you been a naval architect? 

A Since 1936. 

Q Were you connected with Sealand in any way or 
are you? 

A No. 

Q Were you connected with Despard and Company 
in any way? 

A No. 

Q Were you consulted by Despard and Company in 
connection with the Beauregard general average? 

A Yes, I was. 

Q Would you teil us what it was that Despard 
consulted you about? 

A They consulted me about the separation 
between the general average or sacrificial damage on the 
bottom and the particular average damage which occurred 
when she first went on the strand. 

Q What did you do in the. way of investigation? 

A The investigation that was done was done at the 
time of the survey. I met the ship when she arrived at 
Port Elizabeth. She came in as I recall in the evening 
and I went on board and while the divers were making an 


" underwater examination prior to her drydocking at Bethlehem 
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in Hoboken I made an examination of the engine room to 
ascertain there was no damage there. 
“THE COURT: Why did the divers make an under- 

water examination if the ship was about to drydock? 

THE WITNESS: For two reasons, your Honor. 
First, the owners wanted to get a first-hand knowledge of 
how serious the bottom damage might be. = 

THE COURT: To decide whether it needed work? 

THE WITNESS: I think it wae fox operations. 
They wanted to know whether they could contemplate berthing 
the ship. 


As I recall, the divers'examination showed 


such a small amount of general damage that they stemmed the 


ship for the loading berth before she went on drydock. 

The second reason for having this examination 
was to make sure that if any of the bilge keel was hanging 
that that could be cut off before she went into drydock. 

THE COURT: Any of the what? 

THE WITNESS: Bilge keel, a flat plate running 
down the side of the ship that slows down the rolling of 
the ship at sea. 

Q In case that was broken off it would have to 
be cut off before the ship went into drydock? 


A Yes. 
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ag ; Q Did you observe the ship after it went into 

3 drydock? | 

4 A Yes, I did. 

5 Q Were you able to look at the bottom of the 

6 ship snd observe the damage to it? 

7 A. ees EF owee, 

6 Q And -- : 

¢ 9 A At that time it beokie apparent that there 


were really three separate and distinct patterns of damage 
on the bottom. 

we Firstly, there was this damage up forward 
pore was caused by the vessel running onto the beach and 
among rocks in a forward way. There was damage onto the 
bottom and on the side plating near the bottom but all of 
this had longitudinal scarring for and aft showing a forward 
motion on the rere 


There was then a space on the bottom of the 


ship that was relatively undamaged. In fact it doesn't 


appear even in the survey. But aft of thi the bottom had 


_two patterns of damage, one superimposed on the other with 
a third one which I will mention which does not really 
matter. 


2 


The large damage consisted of athwartship 
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scoring and indentations in the plating which showed that 
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2 ie eres had moved sideways over the bottom. There 
3 were also in this Places where the ®)%tom was sent up straight 
4 as if she had been bouncing as she went along. 
5 Then out near the edges on both the port and 
6 starboard side above the bottom and damage which could not 
7 ee caused" by this bumping I have just described, there 
8 was damage to the bilge keel which indicated the véssel 
8 must have rocked or rolled from side to side while she was 
10 on the beach. : 
ll | Then there were marks but no damage showing 
F 12 Weelibiend or longitudinal scoring of this damaged 
r 13 plating but this last pattern really didn't show any 
me 
° 14 


damage. It just showed the plating had been scraped. 


. with Mr. Kenric, who was the Salvage Association surveyor 
representing the hull underwriters of Sealand, of the ship, 
he and I went up to the captain's office iil I spoke with 
Captain Boehm and I read his report and I am not sure whethe 
I saw the log book or the log abstract but at any rate I 


spoke with the man. 


Sitting on his settee I jrew a sketch as he 
snoke to me to show how the vessel first went aground ané 


how and why she moved from position to the other. 


: 2 2.8 


15 After having made this cursory examination 
And the damage which we had seen fitted his 


ae 
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story absolutey. There was never any doubt as to what 
movement had caused which damage. 

I will stop there. I have answered your 
question. 

Q You mentioned the sketch. Would you look 
at this sketch. Is this the one you are talking about? 
A No, that is not. That is a sketch which I 

sent to Mr. Myerson in response to a letter that he wrote 
to me and that is drawn from the sketch I made in the 7 
captain's office. 

I thought that one might be a little clearer. 
Here is the original sketch and it can be compared. 

In essence they are exactly the same. This is 
the original sketch I made in the captain's office, 

THE COURT: This is what you say is a finer 
copy of this? 

THE WITNESS: Yes, sir, I thought it might be 
more understandable, 

THE COURT: Are you offering them? 

MR. DE ORCHIS: I will offer them in evidence. 

THE COURT: Offer this with a number and this 


with a letter A. 


(Plaintiff's Exhibits 13 and 13-A marked 


for identification) 


~~ 
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Q After you completed your survey of the 
damage sustained by the ship, did you prepare a report 
for Sealand? 
A Yes, I did. But I think there is something 
that I should say because it's very pertinent. 
After we saw this damage -- 
MR. MALOOF: Objection. He has to be answer- 
ing questions and not narrative. 
Q After you saw the three distinct types of 
damage what Secures after that? 

; A: Then I called Mr. Myerson on the telephone 
because from experience I know that when there is a great 
deal of damage which might come under the heading of 
general average the cargo people and other people siise 
have an interest very often appoint their own surveyor, 
general average surveyor. 

I urged that a general average surveyor be 
appointed in this case. | 
Q Was a general average surveyor appointed? 
A No, no general average surveyor was 
appointed or appeared. 
Q Was any other surveyos other than you -ever 
given an opportunity to examine the ship? 


THE COURT: How would he know? 
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2 i THE WITNESS: I can speak only of the 
3 classification surveyor and the United States Coast 
4 Guard. They were both present, of course. 
5 Q Did you nee a survey report of the damage 
6 sustained by the vessel? 
e A" Yes, I did. 
8 Q I show you this document and ask you whether 
8 that is the survey report? 
10 : A Yes; this looks like a copy of my survey 


ll report, yes, it's true. 
MR. DE ORCHIS: I offer this in evidence. 


° 


MR. MALOOF: Can we ask why you are offering 
14 that in evidence? | 

15 MR. DE ORCHIS: There are hundreds of Sikivees 
16. in here siete by plate that should the damage. I can ask 
17 him question by question. 

MR. MALOOF: I wanted to know why. I would 
19 have no objection. 

20 aad MR. DE ORCHIS: It's just to save time. 

21 MR. MALOOF: That is the reason it's offered? 
MR. DE ORCHIS: Yes, except for the first 


page it's all figures. 


THE COURT: There being no objection it's 


received. 
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. (Plaintiff's Exhibit 14 received in 
evidence) 
4 Q Mr. Ganly, do you know whether surveyors -- 
5 whether the eeeee interests, the cargo underwriters were 
: invited to attend and survey the ship? 
7 A Mr. Myerson said to me -- 
MR. MALOOF: Objection to hearsay. ~ 
° MR. DE ORCHIS: He knows vkeshes he was 
* invited or not. ‘ 
i THE COURT: Do you know whether you were 
= | invited -- 
a: MR. MALOOF: I object. 
i THE COURT: Do you know whether you were 
15 invited? ‘ 
” MR. MALOOF: No. 
: THE COURT: Does Mr. Kennedy know? 
“ MR. KENNEDY: I don't know. 
19 THE COURT: All right, you can call Mr. | 
20 Myerson in due time. | 
21 


Q Did any other surveyor or did you consult 


with any other surveyor or did any other surveyor consult 
with you about these different types of damage that appeared 


on the bottom? 


Neg 
R F 8 RB 


A Only Mr. Kenrick and I at the time. 


225a 


Edward Ganly - For Plaintiff - Direct - 250 


i) qjw 10 Ganly - direct 20 

2 * 9 Who was Mr. Kenrick? 

3 A _ He was the Salvage Association surveyor 

4 representing the underwriters of the ship? 

5 THE COURT: Who did you represent? 

6 THE WITNESS: I represented the owners 

7 directly... 

8 Q Did you discuss these different types of 

9 damage with Mr. Kenrick? 

10 A Yes, we did, plate by plate. : 
1! Q | Did he agree these were different types of 

12 damage? 

13 A Yes, he did. 

14 Q Did you receive from Mr. Myerson after you 

15 issued this report which we have just marked in evidence 
16 any additional inquiries, any additional consultation with 
17 them? ) 

18 A Yes, I did. 
“19 Q What brought that about? 

20 A Well, I can only surmise as to what brought 
21 it about. I presume there were questions that came up 

2 while he was getting to prepare his adjustment and he asked 
A] me for various separations of costs and types of damage. if 
v4 | Q Did you furnish those? 

Pr) A Yes, I did. I wrote him several letters. 
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; Q ’ Was there any joint survey besides this survey 
report? 
A No, that was the joint survey between the owner 
and the owners' underwriters. 
Q Who represented the owners in this survey? 
i ee 
Who represented the owners' underwritérs? 
A Mr. Kenrick. 
Q ‘I show you this exchange of correspondence 
with the general average adjusters and would you 
erin look cheowsh it to see if that is the correspondence 
which occurred after you issued your report? 
MR. MALOOF: We do not object to the two 
sketches of Mr. Ganly. 
THE COURT: Received. 
(Plaintiff's Exhibits 13 and 13-A received 
‘in evidence) 
Q Mr. Ganly, that is the correspondence that you 
exchanged with Despard and Company? 
A That is right. This is the correspondence 
between Despard and me, yes, sir. 
Q Without going through the whole correspondence 
letter by letter, was the gist of the correspondence that 


you were being asked by Despard and Company to make it clear 
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what was particular average and what was general average 
in this damage? 

A That is right. 

Q Did you finally give them your opinion as to 
what was particular average and what was general average? 

he Yes, I did. 

Q Is that contained, the final conclusion, is 
that contained in any one of those letters? 

A No, sir, it's in the report. All of these 


letters merely substantiate what I had already decided in 


the. report. 


Q Would you then tell the Court step by step 
as to the damage sustained by the ship when she went on the 
strand, the damage you described to the bow of the ein: 
was that damage in your opinion general average or 
particular average? 

A That damage was particular average. It was 
caused by a particular accident going on the beach. 

Q You mentioned that you could see longitudinal 
scoring on each side of the ship. | 

Can you tell us how high up those scratches 

were on the bow? 

A They extended up as high as six feet and 


I think they are in the report as well. I haven't read the 
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report but I think it's in there. 
Q Would that indicate anything about how deeply 
the ship penetrated into the rocks? 
MR. MALOOF: I think Mr. DeOrchis is asking 
a lot of leading questions of his expert ibtowan’: 


THE COURT: Would it indicate anything, yes 


THE WITNESS: Yes. 
THE COURT: What does it indicate? 
THE WITNESS: That the vessel was well and 
truly with her nose in among the rocks. She was six 
feet deep in the rocks. 
Q Was there any indication on the vont atte 
of the ship bow that she had come in contact with snethae 
ship? 
A Yes, there was contact damage up high on the 


port bow which the captain said resulted from striking a 


wrecked tanker which was already on the breakwater and M 


accepted that and no on has argued it. 
Q As to the damage which occurred and it looked 
like the ship had moved sideways, the scoring sideways, 


in your opinion was that general average or particylar 


average? 


A That was general average. 
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Why? 

A The reason comes back to this sketch that I 
made and there is a whole reason for my speaking with the 
captain was to find out what did occur to the ship that 
resulted in these damages. 

Of great importance to me when I spoke with 
the captain was the fact that he had gone aground and then 
did what a reasonably prudent master would do, try to come 
off the same way he went on, through the same track. 


He got a tugboat and worked with the tugboat 


and his own engines and actually freed the ship and she was 


moving and she would have come off, in my judgment, and this 
is all my judgment, she would have come safely off had the 
tow line not broken. 3 
Therefore, it seemed to me and still does 

that whatever followed after the breakage of that tow line 
was a consequence of unsuccessful efforts to refloat. 

Q ; You mentioned a third type of damage and that 
is the pushing up indentations on the bottom of the ship. 
_That classification of damage, was that in your opinion 
particular average or general average? 

A That was general average because the bouncing 
occurred not on the place of first stranding, and I asked 


the captain about this because he mentioned to me he had a 
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10 or 15 foot swell and I asked whether he had bounced on 
the bottom at his first place and he had not. 
But ‘when he was backing off with his 
engines and tugboats he then pounded so therefore I put 
the poudning damage to general average. 
Q Was there any other damage than the three 
that we have mentioned? : 
A .Yes, there was another damage which resulted 


from rocking the boat or rolling the boat from side to 


side while they were raising and lowering the gantry arms 


as Captain Mello described, walking the ship out of her 


second stranding place. 
Q That is the damage you described to the port 
and starboard keels? 
A That is right. 
Which would be above the bottom? 
Yes. : 
But would only cccur if the ship was rolling? 
Yes, sir. 
Incidentally, is it —, or rocking? 
A In this instance it is the same. 
Q Did the question come up about that with Mr. 


Myerson? 


A Yes, it did. I called it rolling which I still 
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do but he thought it might be better for the insurance 
people if I changed the phraseology from rolling to rocking. 


Q You rewrote the letter and used rocking instead 


movement of the ship? 

A Yes. 

Q We have talked only about the denane to the 
shell of the ship or the hull of the ship. 

Was there anv other damage that resulted 
from this operation? I am talking about internally now. 
A. That is what I am thinking of too. We aia 

have sand in the stern tube and we had sand in all of the 
salt water systems which resulted from sucking in sand and 
water while they were working the engines on the iaieks 


We also had an overheated stern element in the 


of rolling but this is what you are talking about, the 


low pressure turbine. We had crane damage. We had a 
winch which had to be overhauled. 
There was a warping winch back aft that they 

rye ee that had some problems. 

Q What is a warping winch? 

A That is a two-cylinder steam engine with a 
gypsy on the end and they put a rope and you exert .a long 
pull on the line. 


Q These items which are other than the shell 
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pikinteiaen damage, are they taken 1p in your report? 
A Yes, they are. 
Q As to each one have you assigned them general 
average or particular average? 
A Yes, sir. 
MR. DE ORCHIS: I have no further questions. 
THE COURT: Tell me about this pounding. 
You say the captain told you t didn't start pounding 


until after he started to pull out. 


THE WITNESS: When he started to come back 


this way. He made stern way as well as coming to port. 


His stern has come out. That wes under the influence of 
his tugboat and his own engines. 

After the tug line broke he still continued 
with his own engines because he was moving and he had hoped 
all the time to eventually come free but he never quite 
did so he had to stop in this position. 

This bouncing took place between the first 
position and the second. 

THE COURT: It didn't take place in the first 
position? 


THE WITNESS: That is right. 
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CROSS EXAMINATION 
BY MR. MALOOF: 

Q Did you read Captain Boehm's deposition? 

A Yes, sir. 

Q Did you read the part where he says that it 
might have bounced in Position A and not been in the log 
book because he was a pretty busy man at that time? 

A Yes, sir, I read that. 

Q Did you take that into consideration in 
making your opinion? 

i A No. My opinion was made at the time of the 


Survey, Mr. Maloof. 


Q Your opinion is being made here today also. 


A Yes, all right. 


Qo Have you considered it in your testimony 


today, sir? 

A Yes, I have. 

Q And you give it no weight? 

A I give it no weight because of this: The 
question de his deposition was could she have been bouncing 
and not entered in the log book and the master said yes, 
because I was doing a lot of things and a busy man. 

| The question was asked could it have been and 


not did it. The captain said she did not bounce and I believe 
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2 she did not bounce. 
3 Q Didn't it say could have because it wasn't in. 
4 the log book? 
5 A It's an interpretation perhaps. 
6 Q You weren't at the deposition? 
7 A i No, sir. 
8 Q And you interpreted this testimony moSt 
: 9 favorably for your opinion and for your client, didn't 
10 you? | ‘ f 
u ll A It works out that way but that doesn't make 
ie :- ditewedee to me. I very often give a client an answer 
13 he doesn't like. 
14 Q So do I but on this occasion did you change 
15 any of your language at the request of Mr. Myerson? 
16 ay Yes, I did in this letter. 
YW Q ' So this is not one of the occasions where you 
18 gave him something he didn't Like, is it? 
“19 A Oh, I think tha connotation -- 
2 Q Yes or no. 
al THE COURT: Yes.” Don't worry about connotations. 
ad MR. MALOOF: I wanted it in the record. 
3 Q I show you a photograph and ask you if you can 
2 || identiiy that, sir. 
vas) 


| A It looks like a bow of a ship. 


— 
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2 ; Q A ship? 

3 A Yes. 

4 Q A ship? 

5 A Yes. This is a general question, a general 

6 answer. 

7 Q Can you identify the ship? 

8 A I can't identify the ship by name but”I would 

9 say it's an American ship from the construction. It could 

10 be a C-2 or it could be a C-l. ; 

1 || MR. MALOOF: Identification, please. 

12 | (Defendants' Exhibit G received in 

13 evidence) 

M4 Q Showing you again Defendant Exhibit G, you 

eal don't know what ship that is, I take it? 

16 A You can't identify the ship from this photo- 

‘ | 

W graph but if we don't want to fence it's probably the | 
18 Beauregard. It could be the Reauregard. | 
“19 Q You are not sure? | 
ey A No, not from that picture. Nobody can be | 
at sure. | 
22 THE COURT: Never mind about anybody else. 

23 THE WITNESS: It can be one of any similar 

aA ships, your Honor. 

3 Q Mr. DeOrchis was talking aeeut an exchange of 


a 


~ 


oo 


© 


10 


11 
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Poranennee man between you and Mr. Myerson. You reported 
to Mr. Myerson didn't you by way of reporting to the ship-. 


owner, you dealt with Mr. Myerson, is that true? 


A At times I did. 

Q Most of the time? 

A That is difficult to sya. 

Q Was it Mr. Myerson who engaged you to’make this 
survey? 

A No, sir. , 

Q Who did? 

A Mr. William Pyle, cinecianeiient for Sealand. 

Q I show you an exchange of correspondence 


between you and Mr. Myerson and ask you if this is the 
exchange Mr. DeOrchis was talking about which he dia 
offer in evidence. 

THE COURT: The ceed dibce he had in his hand, 
right? ord 

MR. MALOOF: These are my copies. I don't 
know if Mr. DeOrchis showed him the same ones or not. 

Would you perhaps compare them. 

THE COURT: Show them to Mr. DeOrchis and 
ask him if they are the same ones. 

MR. MALOOF: Is this the correspondence you 


referred to without putting it in evidence? 


heen ee 


Edward Ganly 
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QUW 22 


Judge. 
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pis 0) bu 


Ganly - cross 
MR. DE ORCHIS: Yes, 
MR. MALOOF: Make a comparison for the 


Does this include all the ones you were 


talking about? 


I believe you handed me this photograph before 


this trial which is Defendant Exhibit G. ‘That is a picture 


of the Beauregard bow, isn't it? 


It was given to me as a picture of the bow of the Beauregard. 


MR. DE ORCHIS: I assume it is. 


MR. MALOOF: I want a stipulation that it is. 


MR. DE ORCHIS: I have it in color and you 


have it in black and white. These are all the Beauregard. 


please, 


pondence between Mr, Myerson and Mr. Ganly. 


MR. MALOOF: May I see the color pictures 


Thank you. 


‘I offer in evidence this exchange of corres- 


IT consists 


of six letters. 


THE COURT: I take it there is no objection? 
MR. DE ORCHIS: No objection. 
THE COURT: They will be taken as one exhibit. 


(Defendant Exhibit H received in 


evidence) 


Q 


Mr. Ganly, the top letter in Defendant Exhibit 


7 


18 


8 


238a 


Edward Ganly - "or Defendant - Cross - 263 
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is a letter apparently from you to Mr. seilivdcie. is that | 
true? | 
A Yes. 
Q Is there something unusual in connection with 
that letter? Not about the language in it. 
— Somethiow unusual? | en 
Q Yes, the bic < across the front page.~- 
A Yes. 
Q who made that x, do you know? 
A I don't know. After I mail a letter, I don't 
know. ; 
Q It's a Letter you sent to Mr. Myerson? 
A Right. 
Q And Mr. Myerson called you and asked you to 
change the language? 
A Yes. 
Q Can we assume Mr., Myerson put a pencil -- 


THE COURT: We can't assume that. How does 


he know? 


Q When your client called you up and asked you 
to survey the ship, did he give you his idea of what would 
be proper general average or what would not? 

A No, sir. 


Q He aid discuss the facts, didn’t he? 


S 


Rg & 8 RB 
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A No, sir. 
Q Mr. Ganly, you have given it as your opinion 


that all of the damace caused to this ship ar it moved 
fr-~ Position A to Position B is general average. 
A That is right, everything that happened after 
the tow line broke is general average. 
THH COURT: I take it nothing tavceuak tubers 
the tow line broke? 
THE WITNESS: That is right, there is no 


refloating damage before the tow line broke. 


Q.- Are you a general averages adjuster? 
A No, sir. 
Q In other cases do you give ,our opinion on 


which damage is general average and which isn't? 


A Yes, sir. 
Q Is this your prerogative as a surveyor? 
A - Yes, it is. Nobody else can do it. 


a5) The general average adjuster does not do it? 
A 


He can't go down to the drydock and make the 


Same determinations we made 2nd we have te make our decision 


right then and there as we examine our damage, 


Q When he puts it in his general average 


statement that a certain average is general average he is 


- relying on you or some other expert whom he may call and 


ryt 
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2 submit the facts to just as your Honor is going to do the 


3 same thing. 
yz 
Q If the Beauregard, if nothing were done to her 


235 * * . . 
in Position A would it have been likely to still go further 


260 
qjw 26 Ganly - cross 
on the rocks to port, that is her stern to port and would 
your conclusion have changed that it was general average? 
A Tht is a question I can't answer yes or no 
because I don't agree with the premise. 
THE COURT: Why don't you agree with the 
premise? | 


THE W)tNESS: No vessel goes on the rocks and 


does nothing. This is what I don't agree with. 

THE COURT: What Go you mean it goes on 
the rocks and does nothing? 

THE WITNESS: You don't stay there and wait 
for yourself to be driven into a worse position. If 


there were no help at all available for this vessel except 


herself she still wasn't helpless. She could have held her 


position by going full ahead with a left rudder and that 
would have helped to hold her. 

It's wrong to say if nothing had been done 
she would have gone to port. Of course she would but 


nobody would lay there and do nothing. 


| 
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Nothing is impossible if I say if. I ask you 
to assume nothing was done. 
A I will assume nothing whatever is done and she 
just lays there. She will eventually go to port. She 
has to because that is the prevailing wind and weather, 
but how long it takes, nobody can say. 
Q That would be likely to happen? 
A Yes. I won't agree on a time frame. 
Time is important? 


Yes. 


oe But it would probably go over. 
A 


I would say you can be stronger than that. 
You say if nothing is done she will eventually wind up along 


side the other tanker. 


Q You seem to say it would have inevitably gone 


Eventually but this isn't practical. 

THE COURT: You say eventually. Assuming 
again that everybody died at that moment therefore nothing 
was done. 

THE WITNESS: That is right. We live in the 
real world, people don't act like that. 


THE COURT: When you get into court the real 


world does not follow. 
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: Just assume that at that moment everybody 
on the ship died so nobody could do anything, how long in 
your judgment would it have taken for the ship to go over 
to the position? 
MR. DE ORCHIS: Assuming the weather didn't 
change. 
THE WITNESS: You have 10 or 15 foot 
Before she got up against the tanker she may very 
have holed herself and she may well have broken. She 


could have very well broken in two because she had a lot 


of water under the stern and the forward half of her was 


supported. She might not have entirely gotten over against 


the tanker. Maybe she might have broken beforehand or 


> 


flooded. 

THE COURT: In the real world you say the 
decision wasn't between trying to pull her off and just 
doing nothing but between trying to pull her off and 
drive her in further to hold her? 

THE WITNESS: Yes. 

THE COURT: That was the mariner's decision . 
that had to be made? 

THE WITNESS: That is right. I think he 
made the right one. 


THE COURT: I understand. 
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The decision was not as I supposed yesterday 
between doing nothing and pulling off but the decision was 


between pulling off and taking affirmative action to 


THE WITNESS: Yes, sir. When you say it was 
inevitable the vessel was going to go over to the other 
position, that means inevitable inspite of anything 
you can do. 

Q When you are using the power of the ship to 


hcid her bow into the rocks have you taken her out of 


peril? 


A No, but you ar#2 stabilizing the position. 
G But that can't be a peril situation. 
.No. Not a peril situation. 
TH. court: Until better help arrives? 
THE WITNESS: Yes. 


Do you know there were tugs only two hours 


I thought there were tugs closer than that. 
Let's assume they were closer. How close do yo 
assume they were? 
A There was a tug right there and she hooked up 
in 10, 15 minutes. 
Q I mean other tugs besides the first one. 


The first one was there in ten minutes. Do you know that 
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2 there were other tugs in the Dominican Republic about two 
3 hours away? 

A No, sir. 
THE COURT: We have no evidence of that that 


I heard. 


Q ; Assuming a tug was there within two hours 


and the record will show that, your Honor, the RB i3 or 12, 


there is some dispute about the numbers, was there within 
two hours, would it have been reasonable to do what you say 
could have been done to hold the bow into the rocks for 
= hours until another tug could have come and then they 
would have two tugs in case a line broke, wouldn't that 


-be more safe? 


MR. DE ORCHIS: If your Honor please, I 
think this is entirely irrelevant to the issue in this case 
because he is talking about management and navigation of the 
vessel. Those are decisions the master would have made and 
errors in né.igation and management is what the 
Jason Clause is about. 

THE COURT: It seems to cast ‘ic light on 


the problem. 


MR. MALOOF: I am discussing his point about 
holding the bow on the rocks and whether anybody would do 


that. Why could not that be done for a couple of hours 
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and you would have two tugs. 

A It could have but when you have a ship on the 
beach indi first thing you want to do is try to get off if 
you have some available equipment that will give you a 
chance because once a vessel is on the beach the situation 
never gets better it only gets worse. 

Therefore you want to come off as quickly ins 
you can. This master did the right thing. He nearly made 
it. If that line had not broken I think he would have. 


I felt it then and I feel it now. 


Q Is it foreseeable of the results of the line 
breaking important in determining whether this damage we 
‘ave talking about is general average? 

A Foreseeable Seite of the line breaking, 
is that important? 

Well, that is the sort of thing which ts, 


what shall I say, a judgment decision. The master 


has to say to himself I am going to try to get out of this 


but if I fail what might happen and you are asking me now 


to sit inside the master's mines 

Q I am asking you how you determined it was 
general average. Did you consider foreseeability? 

A No, that is not in it at all. 

Q Is intent important? 

A Yes, it is and the intent was to get her 


off and if you are unsuccessful in getting her off md you 
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Q Is it foreseeable of the results of the line 


pene a 
pad => 
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breaking important in determining whether this damage we 


12 = t#iking about is general average? 

13 A Foreseeable siaihae we the line breaking, 

14 is that important? 

15 Well, that is the sort of ‘tatue which ee 

16 what shall I say, a judgment decision. The saieleess 

7 has to say to himself I am going to try to get out of this 
18 but if I fail what might happen and you are asking me now 
19 to sit insidjie the nihil mie, 

20 Q I am asking you hew vou determined it was 

21 general average. Did you consider foreseeability? 

22 A No, that is not in it at #31. 

23 Q Is intent important? 

2A A Yes, it is and the intent was to get her 

25 off and if you are unsuccessful in getting her off and 
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damage the ship in this attempt it's general average, 


| 

3 This isn't the first one I have had like 

4 this. I have had @ number of cases like this. 
5 Q , What was the horsepower of that first one? 

6 A I heard she was 500 inkeen, . 
| Q That is in the record? 

8 A . Yes, , 

8 Q “What was the size of the hawser which was 

10 used? | : ; 


A That I don't know. 


GQ . What pulling power would a 500 horsepower 


13° tug have? 


14 A In smooth water her bollard would be a minimum 


ot) ©f about five tons. 
16 Q What is bollard pull? 
17 : A That is a static pull in calm water on a ener 


strain but that your Honor is not what is important when 


a tug is working. 
MR. MALOOF: I object. 


THE COURT: No, don't object. 


THE WITNESS: That is not important when 


you are tal-ing about working a tug in a sea way. What 


4s important is keeping the line taut because even a small 


vessel can on a surge exert far more than her bollard pull 
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2 | on : line. 
3 THE COURT: What does bollard mean? 
4 


THE WITNESS: That is what they use to 


5 attach -- they still attach a line to a bollard. It's like 
6 _ a mooring post. 
7 Q Did you saad the testimony of Mr. Torres and 
8 Captain Mello? * | 
9 A No, sir. | 
10 Q - Let's assume they testified that the line _ 
1] was kept taut from the time they took up the initial slack 
Pa 12 | unkia the time it broken. 
13 { Then in that case and we can still assume it 
1 sudite, weren't they, what -- this is in Position A -- 
15 what then would be the maximum pulling power of that tug? 
16 A It's impossible to say. 
wv Q Roughly, can you make an estimate? 
18 | A No, she is going up one side of the wave and 
19 down the next. : 
a When she is gcing down she exerts far more 
21 | pull than going up. There has to be slack in the line. 
a | Q You don't know the breaking power of the 
5 23 | yope, do you, in new condition? 
%4 A I don't know the size of the rope. 
25 THE COURT: Nothing about the rope? 


4 


5 


6 


7 


8 


“19 


21 
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A 


a stowaway. 
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got a penny. 


Q 


A 
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Have you ever gone to sea? 

Only as a work away. 

What is a work away, a stowaway? 

Not quite although you would be better off as 
I was a wiper in the engine room of Black 


for a six-week trip to Europe and back and I 


THE COURT: But you got the trip. 


THE WITNESS: Yes, 


Is that the extent of your sea experience? 


Yes, signed on. I have made various short 


trips on ships going from salvage Place to a shipyard and 


that sort of 


Q 


A 


thing. 

Not as a seaman? . 

No, sir. 

You were a seaman for six weeks, a wiper? 


Yes, in the engine room, 
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3 Q Did you at one time render an opinion to your 


~ 


client that this ship would have remained firmly fixed 


an 


if nothing had been done? 
6 A I don't recall if nothing had been done but I 
v4 agree she should have stayed eee and I did, yes. 
Q She would not have moved? 
A That is right. I still feel so and I have 


10 hergd the testimony from the beginning of the trial. 


ll THE COURT: What do you still feel? 
THE WITNESS: She would have stayed there. 


THE COURT: If she had been properly handled? 


M4 THE WITNESS: Yes. I know now the weather 

15 moderated so it's more likely she would have stayed ee 
16 When I talked to the captain all I knew was the 10, 15 

7 foot swell. We have to make up our opinion at the time. 

18 This is what, eight years later. 

19 Q Go back to the rope for one more question. 

20 Assume that it was one year old, would you 

21 expect it to break? 

oe THE COURT: He told you he knows nothing about 
23 ropes. Get on to something else. 

a A i lai say something to that. I don’t mean to 
25 


contradict your Honor. “I do approvals of towages at sea and 


-~ 


10 


ll 


a & 8 8 
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I have been on salvage jobs and I have actually seen ropes 
break. 

It isn't only the strength of the es that 
matters it's how it leads. And what sort of surging pull 
is put on it. 

Whether the fairleadsit goes through are 
smocth or whether they also are rough and all these things 
govern whether a rope breaks. 

Q You said divers went down to see the bottom > 


ef the ship in New Jersey before she went on drydock. 


A . Yes, 
Q Did they render a report? 


A I couldn't say. They weren't working for me. 
I heard an‘oral report. Whether they made a written 


report I would not know. 


Q - You said they reported there was very little 
damage. : 

A That is right. 

Q Can you explain how that could be and you saw 


so much damage? 


A Yes, I can. I have worked with divers and 
they work under a most difficult condition. Some of the 
work they do is fantastic but they can also make mistakes 


because a man is underneath the bottom of the ship which ‘s 
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‘ 2 70 feet wide. In Port Elizabeth which has water he can't 
3 see more than a foot or so. 
4 He is looking at the ceiling cf the room foot 
5 by foot. He can't give you an overall picture. 
6 THE COURT: He cai tell you where there is 
7 a hole? 
ey 8 THE WITNESS: Yes. - 
8 Q Does he take a light with him? 
10 A Yes. 
1i Q Does he go up close to the skin of the ship 
2 rar look at it? 
13 A He would have to do that to see it. Because 
i4 of the water. 
bis) Q Would he see a deep gouge? 
16 A Yes, if he happened tc see it. tf he happened 
17 to pass it he would. 
18 Q Could he see a deep gouge? 
“19 | THE COURT: Are you trying to contradict this 
2 witness' testimony by hearsay statements of the divers? 
21 MR. MALOOF: I will withdraw that line of 
ze questioning, your Honor. It's just we never got a copy 
yA) | of any report and I want to know if there was one.. 
24 ‘ THE COURT: le doesn't know there was one. 
oe 25 Q You were never in Rio Haina to see the 


a 


tw 


i) 


o 
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Beauregard at the actual spot, were you? 

A That is right. 

Q So your opinion then is based on your view of 
the bottom of the ship in drydock plus a talk with 


Captain Boehm? 


ee Yes. 

Q Anything else? ° 

A No. 

Q “What else did you consider? 

A When I made my decision in the shipyard I had 


spoken with Captain Boehm and I saw either his report or 
a log abstract, some papers I read at the time. Mr. 
Kenrick and the captain and I had a three-way dissertation 


about this conversation about this. 


qb-1 Ganly-cross: 283 


Q Did Mr. Kenrick come to the same opinion you 


did on the refloating damage? 


2, Yes, sir, 

Q Did he make a survey report? 

A I presume he did. 

“oy You didn't see it? 

A There was no reason I si:ould, sir. ; 

Q Do you know “4r.K enrick? 

A Yes. : 
Q If he made a report ordinarily would he put 


his opinion in on that point? 
A Provided his principals wanted him to. Z am 


not sure what their rules and regulations are in salvage 


— 
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associations. I can only say there was no eirtewenes of 
opinion between Mr. Kenrick and me at the survey. 

THE COURT: At the time? 

THE WITNESS: Right. 

THE COURT: He may have changed his mind at 
the time he got out his report as far as you know? 

THE WITNESS: I happen to know he didn't. 

Q The only things you considered in rendering you 
opinion were what the bottom of the ship looked like 
and the talk with Mr. Boehm and seeing the report or the 
_ logbook. 
Ganly-cross 

Aud my experience. 

Andyour experience overlaying that. 

THE COURT: Your experience applied to these 
matters? 


THE WITNESS: Yes. 


or statement of Captain Torres, the pilot? : 


A No,s ir. 

Q Or Mr. Mello, Sealand's Caribbean super intendent 
No. 
Or Mr. Collie's ‘semo? 
No. 

Q Did — see those papers? 

& No, sir, I made up my mind on May 14 or sth 

when the ship came to drydock and I still am of the same 


opinion. I see no reason to change. 


19 
20 
" -y ow did not consider the testimony or © .2 reporr 
12 : : 
13 


Q And since then you have read other papers in 
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the file, havey ou not? — 

A Yes, I have read other things. 

Q YOu have seen Mr. Collie's memo? 

A I don't honestly remember if I have or not. 
haven't made any conscientious effort to remember . 

Q Have you read Mr. Mello's deposition? 

No, I heard his testimony. 


Ganly-cross 285 


Mr. Ganly, I show you Defendants' Exhibit Gc. 


Are we now satisfied that this 


Beauregard? is a picture of the 


THE COURT: It is stipulated. 


A It is stipulated as being the Beauregard, 
correct. 


Q When you saw this, this was part of your reason 


for your opinion? 
A i saw the ship, not the photograph. 


Q Is there a difference? 

A. Making one's opinion based on a black and white 
Photograph is not nearly so good as making one's opinion 
based on the examination of the ship. 


Q How high is the ship from the keel to the 
weather deck? 


A I don't have that figure in my mind. 
Q Do you have papers where you can refresh your 


recollection? 
A I don't have the characteristics of the ship. 


I would say her depth was probably somewhere in the region 
of 38, 40 feet. 


Q . You know what a C-2 is? . 


A Yes, sir. But one does not remember ail the 


characteristics. 
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How long was the ship? ~ 


435, 450 feet beteen perpendiculars. 


Q You testified the markings between the six-foot 
water line convinced you that she was wedged six out of 
four solid differences, that it wouldn't move? 

. XY don't carry how tall the iti is, she is six 
feet in the rock. 3 

Q Is it possible, Mr.Ganly, and neither one of 
us will ever know this, is it possible she came into the 
rocks and bounced back out a little bit? 

. A Anything is possible. 


THE COURT: I have a rule that any question tha 


is put to a witness, is it possible, must be answered yes, 


unless the witness is the Almighty. 
Q Your answer then must be yes, it is possible thi 

ship went in -- 

THE COURT: It is possible the ship went in, 
bounced 3000 feet in the air and flew out but not likely. 

MR. MALOOF : I disagree. 

THE COURT: If the Almighty wants to produce 
that result he can. 

MR. MALOOF: I disagree. 

THE COURT: Ask him whether it is reasonably 
proper. 


Q Could it have happened? 


257a 


Edward Ganly - For Defendant - Cross - 


Ganly-cross 
THE COURT: In reasonable experience. 
THE WITNESS: I will answer your Honor's 


question. 


I will say no because there was no evidence of 


What evidence would it have_left? 
It wouldhave left a scoring which would, if 
I may refer to the picture, you see this score was made 


as the vessel went in. If she went in and came back out 


again,you would find the score went in, stopped and that 


would be the beginning point of a score going the other way. 
Q Every movement of the ship over rocks leaves 


a mark? 


A Yes, sometimes it is paint, sometimes it is . 
barnacles, and sometimes the shell Plating. You can't 
rub a steel ship with a coating of paint on rocks without 


marks, 


Q Therefore where tnere are no marks on the ship' 
bow she didn't touch the rocks? 
A Right. But here if it says "FF1,"that is 
a heavy mark,it is rust. 
. That is not the six-foot water line? 
That is right. 


What line is that? 
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That, is down about the three-foot. She comes up 
to about here. 
Q Put an arrow on the white part of the photograph 
where you say the three-foot water line be 


Where the arrow is is where the eavy marking 


A Yes. 

Q From which we conclude that is where the heavy 
wedging was, right? : 

A Yes, sir. Not that the other wedging wasn't 
vine, that is heavier. 

Q I think you testified that the captain told 
you that he did free the ship. 

A She was coming free, put it that way. I don't 
think he was ever clearly off the ground. 

Q He didn't say he did free the ship? 

A He was on the verge. It was touch and go. 

Q She stayed always on the rocks? 

A I think he was always in touch with the ground. 
Although it wouldn't change the fact it was one continuing 
casualty because he was never out of peril. 

Q you have testified that this ship could have bee 
hela on the breakwater by going ahead fuil ahead, and with: 


left full rudder. 
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Please tell us how and y that would be true? 
A The going full ahead would keep her nose into 
the beach and the left rudder tries to push her stern up 
against the sea, which is coming from her starboard quarter, 
Q That acts then like an anchor at that stage, 
is that true? 
A Not like an anchor, it is a dynamic force. 
THE COURT: How does the rudder help when 
the ship isn't moving? 


THE WITNESS: When you are going ahead the 


propeller pushes the water back. That is what makes the shi 


go. ‘The fast running water coming by the rudder is what 
gives the rudder its force. With a left rudder the stern 
of the ship is forced over to starlLoard. i 
THE COURT: Even if the ship isn't moving the 
propellers creat a current which operate against the rudder? 
THE WITNESS: Yes, sir. 
Q Mr.Ganly, do you know what the drafts of the 
ship were in position? 
A Yes, it. is on my sketch there. 
Q Would you look atyour sketch and tell the Court 
what the drafts were. : 


A 184 forward and 2504 aft. 


Q So thet the stern, if she hadn't been stranded, 
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was deeper in the water than the bow? 

A Yes. 

Q And in Position A with the bow up on the rocks 
the stern could be even deeper in the water, right? 

A Yes, undoubtedly it was. 


o. In your opinion would these 15-foot swells have 


affected the stern of the ship? 
A Yes, ‘rey would. 


Would they have made the ship rise and fall?~ 


Would there be some effect therefore on the bow 


Q 
A I expect they would. 
Q 
A 


Yes,there would be a little up and down motion 


on her. Yes, there could be. 

Q When you made your opinion, Mr. Ganly, did you 
know the weather conditions at that time? 

A Only as they appear on the sketch here. 
think I have heavy swell 10 to 15 feet. 


Q The: swells were 10 to 15 feet? 

A Yes. 

Q How about wind and current? 

A I am looking to see whether I have anything on 
the wird here on the sketch. There is nothing here of wind 


I don't see anything. 


Q Shall we assume one way or the other whether 
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or ‘not you considered the weather? 

A Whether I considered the weather? 

Q Did you consider what the weather was? 

A The wind? 

Q Start with the wind. 

es Evidently I didn't think the wind was a material 
factor. : 

Q If you had read depositions of any witnesses 
who testified that they feared that the wind and the sea 
would force the ship to port, would you have considered 
“dt in your opinion then? 

A _T would certainly have takennote of what they 
thought and what they saw, but having heard a lot of this 
Since this trial began and assuming these things that you 
Say are true about everyone fearing that she was going to 
change, I reexamined this ey say mind and I am still of the 
same opinion. that I came to hen we were on the drydock. 
I wouldn't change a bit. 


Q Mc. Ganly, you did read the logLook in this 


A I cannot say that I dic. As I said earlier, I 


either saw the logbook at the time or I saw the captain's 
extract of the log. I am not sure which. 


Q Let's assume that the logbook shows that after 


-_ 
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the line broke there was no significant immediate movement, 
but the same tug then was ordered to the port quarter to 
push to keep it from going up on the rocks. 

And that actually she didn't end vp in Position 
B -- it is a little unsure in the log -- for tw, four hours, 


and noticed there the next morning at 0600, does that 


have any effect? - 

A’ This I knew of, the captain told me. 

Q Just the way I told you? ji 

A I can't say that he said it like you did. 

Oi Roughly what I said? 

A What you say to me is no surprise. 

Q That she di cot te right over to her Position 
B, did she? 

A That is right, it was a slow, torturous thing. 


He was backing and filling and trying to get off. 
Q I assume that pu also know that before the 
first tug arrived, I be ieve it was the captain's testimony, 


that they were using the ship's engins full astern. 


A That could be. Whatever the logbook says I kn 
Q If it isin the logbook you knew it? 

A Yes, 

Q And that this did move the bow of the ship? 

A “Yes. She was a little bit free. 


& 
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ae Just from the use of the ship's engines? 
A Yes. 
Q 3 In view of the testimony of the eye witnesses; 


more of which you have learned sitting in this trial for 
two days, are you quite certain that if the engines had 
been put on full forward with the rudder full left, she woul 
have been all right, she wouldn't have moved? 
A Yes, I think so. 
THE COURT: I take it you don't think that con~ 
clusion is necessary to your opinion. 


THE WITNESS: Not really, but iegally now I 


realize it is. 


Q Would you explain to me legally. 

A From the last two days you professional people 
have beena rguing what the law is. I ama practical person 
and I don't deal with what the law is, but I know what 
general averege is, and what sacrificial damage is. 

“THE COURT: Never mind about the law. 
Based on your opinion at the time you made it, 
this conclusion was not relevant to your opinion? 
THE WITNESS: What was relevant to me at 
the time was the fact she could have stayed where she 
was and she never would have wound up where she did if 


she wouldn't have tried to refloat her and she wouldn't hav 
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a 


Ld 


wound up where she did if the line hadn't broken... 
3 |i I went step by step. 


4 THE COURT: Then it was relevant to your though 


X 
on 


if she stayed where she was. | 


THE WITNESS: It didn't occur to me in that 


~ 


context. ' 


MR. MALOOF: No further questions of this 


\ 3 witness, your Honor. | 
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REDIRECT EXAMINATION 
BY MR. De ORCHIS: 

Q - Just a couple of questions about this line. 
When a ship goes full astern is it true her stern will go 
to port, will go to the left? 

A “Yes, this particular ship does, that is right. 


Q So that as the ship is struggling to try to get 
off -- | 

MR. MALOOF: These leading questi.ns are very ? 
huni die: I object to them. 
hi “THECOURT: Overruled. 

Q If she stuck by her bow and she is trying with 
her own engines to get off will that cause her to go or 
would that be oneof the things that might cause her to go 
to the left? 

A It would, yes. 

THE COURT: Why is that? 

THE WITNESS: It is the right-handed propeller 
and when you go astern with the right-handed propeller you 
go to the left and reverse the rotation and the stern tends 
to go to the left. : | 

Q Assuming that, assuming that when this tugboat 
with the line is pulling on the ship, the tugboat was 


pulling from the starboard quarter of the ship, right? 
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2 | Sh Yes,sir. : 
3 Q So that the tugboat is going not directly back 
4 of the ship but slightly off towards where the weather is 
5 coming from. 
6 A Yes. 
7 Q ‘And the ship when it is going astern with her 
8 ‘propeller it is trying to go to the left naturally 
9 and the weather is pushing it to the left, theseas, the © ell 
10 we know about and the wind is pushing her to the left, 
11 assuming that and listen to the testimony of their witness, 
2 thie tugboat captain on page 38 "How long did you pull on the 


tight. 

"Q During the time that you were pulling did the 
7 direction of the ship remain the as 
18 “A During the time we. were pulling the ship moved 
tc the east." 


Assuming that is so, that the tugboat was able to 


actually move the stern of the ship to the east when 


rn eee ameereenantn LA 


everything was pushing her the other way, can you give 
us any opinion as to whether that line was in reasonably 


good condition before they started to use it? If he was 


2 2 2 


13 line before it parted? 
14 "RK Around ten minutes on the pulling and it was 
able to accomplish that feat? 


10 
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A It would appear to me so, yes. 

MR. De ORCHIS: Thank you. 
RECROSS EXAMINATION 
BY MR. De ORCHIS: 

Q Whether or not the ship ueala oo to port with 
full skeen, doesn't that depend on rudder position? 

A No, that is a characteristic of going astern. 

Q Your stern always goes to port regardless of 
rudder position? 

A What 1 meant was that tendency to go to port is 
independent of the rudder so if you want to back to star- 
board you have to souebetant that. 

Q It can be done, can't it? © : 

A. Yes, it can but, you see, another problem with 
going astern is you don't get the same propelle™ racing 
past the rudder as when you are going ahead — secondly 
the rudder is designed for its:greatest effect with forward 
speed so the rudder is ineffective when you are going astern. 

Q Is it also a normal thing for the stern to back 
into the wind? 

A That depends upon the sail area of a ship. 

Some ships will lie stern to the wind and some shice wilt 
go about to the wind. 


Q What relationship does the sail area have to that? 
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2 a It depends where the center of effort is 
3 | longitudinally. It depends on the relationship between 
4 | the center effort and the center of lateral resistance. 
5 | Q Do you know these things on the Beauregard? 
6 | A No, sir. 
7 ‘MR. MALOOF: No further questions. 
8 (Witness excused.) : 
9 MR. De ORCHIS : If your Honor please, I have no 
10 more direct witnesses on my direct case, my prima facie 
11 case. I do have some additional documents I would like 
12 to put in. I would like to do that after lunch if you can 
13 break now so I can do my housekeeping ioget the documents 
14 together. There are no more witnesses except rebuttal. 
15 THE COURT: We will resume at 1:30 then. 
16 (Luncheon dase’ 
17 
18 d 
19 
20 
21 
2 
>| 
| 
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We. REINEKE, JR., called as a witness 


by the defendants, having been first duly sworn, 


testified as follows: 


DIRECT EXAMINATION 


BY MR. MALOOF: 


Q 
live? 
A 


Q 


A 


jqbr 


Q 


A 


Will. you tell the Court, Mr. Reineke, where you 


I live at 6001 Dover Place, New Orleans, Louisiana. 
What do you do for a living? 


I am a consulting naval architect and marine 


Reineke-direct 307 
How long haveyou been in that capacity? 
I have had my own firm since 1958. 
Where were you educated? 


University of Michigan. I graduated from the 


‘University of Michigan in 1948 with a degree of Naval 


Architecture and Marine Engineer. 


Q 


Since that time have you been in the practice of 


naval architecture? 


: 


Solely I worked for Humble Oil Company for four 7 


and a half years in the offshore oil exploration and 


exploitation end of the drilling business. I was chief 


engineer and general superintendent of Bayside Construction 


Company in Morgan City from 1952 through 1954 where we were 


oa 
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2 Q Die I on one occasion show you some documents 

2B involving the S.S. Beauregard and involving her stranding 

oy | at Rio Haina on May 5; 1967 and ask you to study those 

5 documents? 

” Q Mr. Reineke, did you hear the testimony in this 
| 

16 


case from Mr. Ganly? 
17 


option of keeping this ship on the rocks by using power 
full forward, did you hear that? 

A Yes, sir, I did. 

Q Have you also learned from sitting in. this trial 
from Mr. Ganly took I believe that this ship was dariaged 


‘because sand had entered the cooling system and the stern 


x & 8 SB 


A Yes, sir. 
” he That he had an option’ or the captain had an 
bearing? 
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A Yes, this is correct. 
Q Would would have been the effect of running that 


engine for any length of time with sand entering those 
portions of the ship? , 

A Well, you are going to obviate your coolint system 
and once woe don't have a cooling system your plant has to - 
shut down. hs 

Q Then the ship would be without power? 

A That is correct because youdon't have cooling ( 
water for your main DEES ne You can't condense your steam 
and put your water back in your boiler. Eventual}y you run 
out of water. 

Q What danger would that present to the ship in 
position A, the first position? 

A Run her full ahead? 

Q Until shegoes dead. 

A Then you have a dead ship on vour hands. 

THE COURT: How long would it take for it to go 
dead? 
' THE WITNESS: I can't tell you. It would have gone 


dead ultimately because they had problems with suid in the 


stern bearing and sand into the sea chest and into the 


‘cooling system. It would eventually have gone dead. 


THE COURT: It would have been a matter of days 


272a 


Harry Reineke for Defendant Direct 321 


~ 


that he did the best thing available. 


THE WITNESS: I can't fault him, either the 


jJqbr Reineke-direct 321 
. or minutes? 
’ THE WITNESS: From hours to a couple of days, 
4 your Honor. 
; Q - What elements would it be necessary for you to learn 
. before you could determine how long that engine would run? 
\ A P good long talk with the chief engineer at the 
. time it was going on because he is the only one who would 
aa really have a handle on it. 
» Q Do you think the master making his decision to do 
i what he did spoke with the engineer, would that be normal 
” good seamanship? | 
B A Yes, sir. He lias to knowvwhat he has. 
" Q What factors do you think the captain considered 
ad in making his decision? 
¥ A He doesn't know how hard he is aground, that 
a is the first thing. There is no mention in here of the 
8 lunar tide, whether it was coming in or coming out. The 
19 first thing he does is talk to the chief and figure out 
2 what kind of graound tackle, what kind of ground rigging and 
21 what kind of power can he get astern. 
THE COURT: I take it nobody seems to disagree 
| 


captain or the chief on what they did because th-y were 
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her you strand at low tide or high tide the result is 
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: ; 
jqbr Reineke-direct 322 
e trying to get the vessel off the stranc. I know the weather 
3 was bad and they were talking about the 15 foot ground swells 
4 but nobody said anything about the tide. Was the tide 
5 coming in or going out? 
6 Q I don't know that. 
7 A This can be quite important in a salvage job. If ¢ 
8 tide is.coming in and he drives this thing on the rdcks then 
9 when the tide goes out he is high and dry. 
10 Q Don't you think the pilot would have known about 
+ the local tides? 
2 ie A ‘He should have. 
13 Q Don't you think the master should have consulted 
14 with the pilot? 
15 A He should have but I don't see anything about the 
16 tide. 
7 Q Even without sand entering those parts of the ship 
18 can you tell if the ship could .have been kept on the rocks 
by using the engines? 
2 A Yes, you can keep it on the rocks and if the tide 
21 goes out you may never get her df or she may break where she 
+2 is because you start holding her. What happens is your 
3 tide changes in the Caribbean like that roughly every 12 
A hours. You come in and say you strand at low tide. 
2% 


274a 


Harry Reineke for Defendant Direct Sao 


-_ 


Sqhr" Reineke-direc. Jes 
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almost always the same, if you keep trying to keep her 


8 on the strand and the tide is coming in you drive her further | 
4 up, if she is there to start with she yets harder on. 

5 MR. De ORCHIS: Before we go on with this line 

6 may I have one second voir dire of this witness on his | 
7 quadi ftcatio to talk about tide in the Caribbean? 

6 THE COURT: You are kind of late but go ahead. 

od VOIR DIRE EXAMINATION 
10 BY IR. De ORCHIS: 

11 At. ae If you know so much about weather in the Caribbean 

2 vm come you don't know there is no negligible tide in the 

13 Caribbean? 

14 A No, sir, that is not true. 

15 Q | Let “ show you the sailing directions for this 

16 port. Did you read the sailing directions before testifying 

7 | here today? | 
18 A No, sir, I did not. 

19 Q Isn't it true that he Caribbean has no tide? 

20 A No, sir. 

21 MR. MALOOF: This is not on his qualifications. 

“ Q I show you here the sailing directions for 

23 Rio Haina. What does it say sbout tide? 

aA A Less than one foot. 

5 Q How much do ya.get in New York? 


.Harry Reineke for Defendant Direct 324 
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2 * It depends where you are. 
3 Q 8, 10 feet? 
4 A Yes, Philly 12 feet. What Ian talking about 
5 is a lunar tide. 
6 Q Are you under the impression that the current the 
7 captain is talking about is from tide? 
é A No, sir. . 
9 Q - Do you know about the Rio Haina, the river? 
Uy A No, sir. : 
11 All I am basing my opinions on, sir, is the in- 
12 Soxmsttion I was given. 
13 THE COURT: All right. 
4 MR. MALOOF: That is not in Seiden, 
15 MR. De ORCHIS: the Sailing directions ‘eis put 
16 in evidence this morning. 
17 THE COURT: You said that in the Caribbean tide 
18 changes every 12 hcurs. ay , : 
THE WITNESS: It depends where your tides are. 
20 You have a normal tide created by the moon all over the world 
21 that runs about two feet. The tide differentials are 
22 causec by pouring water in a Sonnet. As the pull of the 
B moon brings it over it pushes /% up an estuary. 
2 THE COURT: This is Suet curiosity -- 
ys) 
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* slaces you will have two high tides and two high tides a 

: " 8 day. 
4 THE COURT: I see. 
Q <« In the determination of whether the ship had any 
° other available options besides pulling her off the rocks 
| are the swells also important? 
A Yes. . 
? Q Is the current important? 
10 A Definitely. : 
1 Q Is the wind important? 
ae A Yes. 
13 Q Are these thir>gs the captain would have considered 
14 ; in making his decision? 
15 A I would assume so, yes, sir. 

ie 16 Q Are you able to tell then with the facts you have 
WW learned whether or not he had any other available option? 
18 A Than to pull her off?. 
19 Q Yes, sir. 
20 A No, you want to get it off as quickly as you can. 
21 THE COURT: Everybody agrees with that. Mr. Ganly 
2 said if that had happened it would have gone. 
23 MR. MALOOF: He gave the impression the ship would 
A have been perfectly safe like that. 
25 


THL COURT: Ne said it would have stayed there. 
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2 , MR. MALOOF: I withdraw my question. 
3 Q I show you page 22 of the survey report of 


4 Mr. Ganly, Plaintiff's Exhibit 14, and I ask you if you can 


5 identify on that page what Mr. Ganly found to be the damage to 
6 the Plates on the bow which he called particular average 
7 which was caused when the ship was in position aA? 
8 A ‘Well, I can read. In the opinion of tne -undersigne 
9 the following damages were caused by going aground, remainder 
10 of the damage was caused by efforts to refloat. If done 
11 alone, costs as shown below would have been incurred. 
12 ten No. l.-- | 
13 Q You don't have to read it ali. 
14 A You have two flat plate keels in the center of the 
" 15 vessel and the restof them are port side. 
16 Q Do you see any damage to the starboard side 
17 of the bow on that Survey report? 
18 A No,Sir, it even goes through the port side 
19 floors and the shell frames in the port. Everything is on 


20 the port side. 


22 wedged in as alleged by Mr, Ganly? 

3 A Well, had it or were it wedged -- you are talking 
2% about heing captured from both sides, no, because there is no 
25 damage to starboard side Plates. 


21 Q Can we conclude in position A this ship was not 
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jgbr Reineke-direct Wa27 
“9 So that if you had tried, sir, to keep the ship 
on the jaeke eine full power forward from what you have read 
on page 22 of Mr. Ganly's survey report what might have 
happened? 

A Well, I don't know the particular bottom where this 
thing stranded. 

Q Neither does Mr. Ganly. - 

A Obviously it sities Ses of the water some place. 
If you drive it up you will set her hard fast. Here she ~ 
was blown to port, grounded out toport side first. 

Q .If she is only stuck on the port bow might she 
not have slid up to acachoune further and slid around to 
where she wee in position B? 

MR. De ORCHIS: That is a leading areasten: your 

Honor. 

A The problem is she went eemeeund eeeen the weather, 
reduced maneuverability — the weather. She was coming 
in dead slow. She got on the ground. She went to port 
to get on the ground. That would be the first contact 
if the vessel is sailing to — would be the port side. 
This is borne out here but as far as being wedged it says 
there is no starboard plates involved in that first_one. 


Q No starboard plates on the bow. Thank you. 


I offer this in evidence. 
MR. De ORCHIS: No objection. 


(Defendants' Exhibits N=-1, N-2 and N-3 were re- 
ceived in evidence.) 


(Recess.) 
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H OW ARD LAWRENCE MYERSON, resumed. 
DIRECT EXAMINATION 
BY MR. MALOOF: 

Q Mr. caity testified here that he made the decisions 
as to which damages were general average and which were not. 
What ‘ your prerogative? Don't you make those decisions? 

A Yes, I do. | - 

Q ‘You are the one who makes them? 


A Yes. Mr. Ganly would tell me what would be 


floating damage. In my role in Stating the adjustment accord 


‘ing to the rules I would make the first determination 


whether that qualifies for general average and I will say that 


Mr. Ganly after the session admitted to me that he was in errpr 


MR. De ORCHIS : In using the word general 
average instead of refloating damage. 
A All refloating damage is not general average, 
that is why we are here. He mixed the words up. 
Q Mr. Myerson -- 
THE COURT: In other words, his job was to tell you 
what was refloating damage. 
THE WITNESS: Yes.sir. 


THE COURT:And your job is to tell me do I can 


' decide what of thatis general damage? 


THE WITNESS: Yes. My job was to issue a 
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20 joabr Myerson-direct 
commercial document. 

Q And you made the opinion that the damage going to 
port in this case was general average refloating damage? 

A Yes. 

Q When you made that opinion were you impressed 


by Mr. Ganly's viw that if nothing had been done that 


it? 


ship was not going to move? r 

A Yes, I was. 

Q If that ship would have been likely to move if | 
nothing had been done would you have given a different 
saldiak on general average? 

A I cannot reallay answer that, your Honor. 

I would have to have the circumstances in which he told me 
it might be likely to move. 

Q Does the fact of whether it is likely to move 
or not bear upon the intentional nature of it? 

A Again, I would say it, would depend on the circum- 
stances. 

Q General average has to be intentional, doesn't 
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= Q To go back to the point for one further question, | 
n the point about Mr. Ganly's opinion that the ship would not 

” — moved, if he had given you the opinion that it was 

a likely to have moved if nothing had been done, would that 

s bear upon whether the damage had been caused by an 

= intentional sacrifice? 

- A It might. I would have to ask for a more 

a intricate explanation of likely. 

- Q If nothing had been done shall we say that it 

19 pinche would have moved to port? Let us say Mr. Ganly 

sa gave you this opinion. Would you possibly have ‘given a differ- 
_ ent conclusion in your general average statement? | 

- A Yes, 1X en have given a different conclusion 

a Q What would your new conclusion have been? 

” A I would have asked him in his opinion probably what 
25 


part of the bottom was likely to have been damaged by this 
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2 movement ane rememver she also had rocking movements 
3 too. 
4 Q Would you then have made a better segregation of e 
5 || damages? 
6 A I would have made a different segregation. 
7 I don't know what you mean by better. 
‘ | 8 Q On the theory that the damage caused by going 
9 to port would not have been genera average? 
5 
10 A Ifhe told me it was likely to move and that 
li damage was inevitable. 
Me oa Q Likely to move. I didn't say inevitable. 
13 A It is very hard to comment on likely without 
4 knowing. I would have interrogated him more. 
15 Q I said probably in my next question and wiaaaee 
16 you would have a different opinion. Would the opinion 
7 have been that the damage to the ship's port while she went 
18 onto the second position was not in the nature of general 
19 average? 
2 A I would have to get en information. rf 
21 you said it was inevitable and she would have moved, there 
22 is no question about it I probably would not have allowed 
; 2 it in general average but that isn't what he told me. 
a Q If he just told you that it would probably have 
25 


moved where would the intentional sacrifice have been? 


f 


283a 


Howard Myerson for Defendant Direct 357 


an a co to i 


ao 


@o ss 


© 


R Ff 8 RB 


iY ists } | 
30 jagr Myerson-direct 
‘ A There wouldn't have been any. But ‘that isn't what 
he said to me. 
Q That I agree with. 
A I must be bound by a professional man's opinion 


because, as your Honor said, I am a desk man. 


“THE COURT: In other words, your view of the thing 
is that if the rope hadn't parted and had been successful 
then it would have ween general average the cost ef getting 
the ship off the reef and back out of the harbor with tug 
conte and everything else? 

‘THE WITNESS: Yes, that would have been general 
average. 


THE COURT: And any scratching in the bottom as a 
result of that operation? 

THE WITNESS: If it cculd be shown that it was 
from the refloating, yes. 

THE COURT: It having swung over and gotten stuck 
here and gotten off, as I understand your view it really 
boils down to -- and I am just rephrasing your view entirely . 
to see if I can understand it -- your view is that it would 
be general average if pulling it off the way it was pulled 
off substantially increased the risk of its landing. over here 


in position B, is chat in substance what you are saying? 


THE WITNESS Couldyou repeat that so I can under- 
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Sasi 


THE COURT: I am deliberately using different 


3 | language to see if I have got your point. It is you view 
4 | or is it your view that whether or not the damage caused 
5 at position B as general average depends on whether the 
6 | towing operations as opposed to just leavingit alone sub- 
7 stantially increased the probability of its coing over to 
8 position B? If just leaving it alone it would have landed 
9 it over to position B -- 
10 THE WITNESS: I would not have allowed it. ; 
1] THE COURT: You don't know, of course, you not 
12 betas the Almighty, whether it would have gotten over there 
13 or not. I understand your position that if the towing 
14 operation substantially increased the probability of . 
15 it going over that is general average? 
16 THE WITNESS: Yes. 
17 THE COURT: If it didn't substantially increase the 
18 probability of it going over it is not general average? 
19 THE WITNESS: Yes. 
20 THE COURT:Is that your understanding of the law? 
21 MR. ne I think your — may have it rio 
2 | If the shipowner ineenckonieas increases the risk to 
| his vessel and causes damage to his vessel I think that would 
a be general average in the law. 
25 ) THE COURT: If this operation substantially 
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1 32 jqbr Myerson-direr 
2 increased the probability of this result then it is 
3 general average or it could be said that he intentionally -- 
4 MR. MALOOF If that is the intent of the ship- 
§ owner. 
6 THE COURT: Obviously it was the intent of the ship- 
7 owner to do the towing. So if the towing that he: concededly 
8 intended substantially increased the probability of- 
9 position B, then ordinary people would presume to intend 
10 the consequences of their acts. P 
ll MR. MALOOF: Your Honor will also have to find 
12 that this was foreseeable in the mind of the captain to find 
13 intent and is it forasseswie Cos a 500 horsepower tug and 
14 an 8-inch. line? 
15 THE COURT: I have no way of getting into thes 
16 captain's mind but if in fact it is probable, I would say 
17 the captain knew as much as this fellow knows. 
18 MR.MALOOF: I would say the captain had no such 
19 idea of putting his ship up on the rocks. 
20 | THE court: Of course not, but did he intend to 
21 increase the probability of aiid Nin on the rocks? 
2 MR. MALOOF: I would say he had no intention 
23 of doingthat either. le had a 500 horsepower tug and an 
24 8-inch line. It was not foreseeable that line is going to 
25 break with a tug having a bollard pull of ten, 12 pounds. 
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33 3qbyY ~~ Myerson-direct 
. ‘THE COURT: It seems to me I have heard enough here 
and <t have to assume that almost any towing operation may 
result in breaking of a line. If I am wrong on that you 
will have to correct me. 

MR. MALOOF: This was an 8-inch manila fiber 
line that -has a §2,000 pound pull. 

THE COURT: I understand that gobbledegook but 
everything I have heard here leads me to the Sondtnasen 
that nobody in this kind of job puts a line on without = 
foreseeing the possibility that it may break. 

_Do you agree with that? 
THE WITNESS: Yes, sir. 
THE COURT: That. is the impression I have gotten 


from everything I have heard here. 


Q I may have trouble with the general average 


‘statement. This is very much better, I think. 


No further questions. 

(Plaintiff's Exhibit: 17 was marked for 

identification.) 

THE WITNESS: I don't have a better copy of that 
invoice. That was my working copy from Sealand. You are 
either eoike to have to go back to them or the manufacturer. 

THE COURT: See if you can get one between now 
and 2 o'clock tomorrow. 


THE WITNESS: I shall do my best. 
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Howard Myerson ae Cross 364 ‘ 
“ Q ‘percentage of the 102,000 would my clients 
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13 


16 
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" point? 


.North Ame rica. The reason we called Mr. Griffin was for 


have to pay if we prevail on the position A, position A 


argument? 


A Roughly 50 per cent. 


CROSS EXAMINATION 
BY MR. De ORCHIS: ‘ 
2 Mr. Myerson, when the time came to appoint il 
experts to examine the bottom of the ship when she was in. the- 
Shipyard did you ask the underwriters for the cargo ‘interests. 


to. appoint Seeeyers to examine the ship? 


A May I go back, es” Be Orchis, and lead up to that 


I think Mr. Ganly testified this morning that when 
he found so much damage to the bottom that he considered 
to be refloating, he called the general average this morning 
but he conceded or I conceded for him that it was rc floating 
this aftermoon. He telephoned on and said there is a 
great amount of this type of damage and it might be that the 
cargo people want to go look at this. At that point 
I had a conference with Mr. Carlson, my superior. And 


we called Mr. Joseph Griffin of the Insurance Company of 


two points. He happens to répresent a company which is 
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2 one of the leading underwriters in this market and as it turned 
3 out to be did in fact -- I think he is the major defendant 
4 | in interest. They insured a majority of the cargo. We 
5 asked him if he wanted -- 
6 MR. MALOOF: I don't know the relevance. We haven't 
7 disputed the amount of all this. 
8 | THL COURT: My recollection is that you touched on 
9 | this in the examination. 
10 | MR. MALOOF: I don't recollect. Mr. De Orchis 
ll raised the point. 
12 ‘THE COURT: He is trying to develop that you had | 
13 a chance to appoint a surveyor if you wanted to. 
14 MR. MALOOF: We are not disputing the amounts. 
15 MR. De ORCHIS: They are disputing Mr. Ganly who 
16 says this is refloating damage and they could have gone 
17 and sent their people to look and like Mr. Hendricks they 
18 might have agreed with Mr. Ganly. S far every surveyor has 
agreed except the non-existing one which they refused to ap- 
point. 
21 THE COURT: You told them and they wouldn't do 
22 it? 
23 THE WITNESS:Y es. 
24 MR. De ORCHIS: No further questions. 
25 MR. MALOOF: Nothing further. 
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MR. MALOOF: Yes, sir. We would like to offer 


page 9 lines 4 to 15. 

THE COURT: What does that say? 

"MR. MALOOF: "Q When were you next contacted by 
either Mr. Collie or someone else in connection with 
the BEAUREGARD? 

"A The next call that I recall was from Mr. Griffin 
which was handling vessel's operations in San Juan that the 
ieewes was aground and that they would require assistance 
from outside from Puerto Rico or outside in order to 
refloat it. 

“=9 Did Mr. Griffin tell you anything about — 
circumstances under which the BEAUREGARD went aground? 

"A No, sir, he just told me thatthere was high 
winds. The weather was bad and he didn't have more details 
of what happened." 

THE COURT: What does that prove? 

MR. MALOOF: That proves Mr. Griffin had talked 
to the captain and reported to Mr. Mello that it was wind 
that caused the BEAUREGARD to go aground. That ties 
in with our sail argument. 


MR. De ORCHIS: That doesn't strike me as an 
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THE COURT: He said it would have stayed there. 


290a 
Court Colloquy Se 


Si 6 


admission. 


THE COURT: I have heard it before anyway. 
MR. MALOOF: Page 1C we offer lines 4 to 25. 
Does your Honor want me to read all of this? 


THE COURT: I would like you to so he can make 


a comment'as to whether it is an admission or not. 


MR. MALOOF: "Did you:have any discussion on 


board the vessel with anyone concerning what had happened? 


ter. 


“A 


#0) 


vA. 


"A 


Yes,. sir, I did. I had discussed it with the mas- 


‘That is Captain Boehm? 
Captain Boehm. 
What did Captain Boehm tell you? 


Captain Boehm referred to me that upon his ar- 


r. .i in Rio Haina he had a lot of squally weather, rainy, 


aborted one approach due to visibility. H-« turned the 


vessel around and waited for the pilot. 


The pilot came 


out and I guess the weather was still raining and they 


waited until it was clear on both ends of the breakwater 


so they could see the entrance to the breakwaters and 


while they were proceeding into the harbor to the best 


of his reccllection the vessel started drifting to the 


. left. 


“O 


You mean to port? 


ne 


© 


‘she 


to 


ow 


a 


oo 
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kas To port and he ordered hard right rudder and 
he got no answer and I guess they had a full engine 
maneuver and the next thing they know they went off the 


channel and touched." 


jqbr 6 
MR. MALOOF: It is in the a by the other 
witnesses but this is Mr. Mello, the Caribbean marine 
superintendent of the plaintiff and I think it makes it 
clearer in the record. I would like it in as far as 
de fendants' case. 
Page 19, line 2 to 16: 
"Q Did the wind at all affect the vessel as ae 
lay aground when you attended on board? 
"A No, sir, the vessel was hard aground and the 
swell or the wind wouldn't affect it whatsoever, she 
was really hard aground,we had soundings taken or 
they had taken soundings after this aed ibe was hard 
naideaieay ae entire starboard side was hard aground. 
"Q By soundings where the bottom was with respect 


to where the sea bottom was with respect to the ship's 


bottom -- the deposition was taken -in Puerto Rico -- excuse 


me, you said starboard side? 

"THE WITNESS: All along the port side and free 
the propeller and as I recall aft if I remember aft 
the No. 6 hatch was afloat." 


Page 24, line 10 to 18 -- 


eel 
oe a 
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' =O Assuming that the drawing I have just referred to 

waS prepared to show how the BEAUREGARD: moved between the 
time of its initial stranding and the time the line partd 
what would account for the ship moving both with respect 
toits heading and with vespect to the position between the 
time the line parted, do you understand ier question, 
Captain? % 

"A Yes, sir. Your question is what eee 
it to move from Position A to Position B, let us say. 

=O Yes. 


“A Most likely wind and weatner I would say." 


THE COURT: You read that to him when he was on 


the stand. 


’ 


MR.MALOOF: Maybe I didn't remember that. I want 
to be sure it is in the record. 
MR. MALOOF: Page 53, line 24 and 25: 

"OQ Couldn't the fact that she was partly removed . 
from the strand have caused herto shift to the second 
position? 

"A No, because she was at 2015, ee after 
the line parted she was still aground on the bow only so 


they had shifted." 
57, 14 to 25: 


"Q So any change as reflected in the log book between 


x 2 8 B 
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the aeaeee on the 5th of May and the position on the 6th 
of May has to do with the element on the wind and sea, 
et: cetera? 

"A To the best of my recollection, yes. 

"Q You said you — familiar with Rio Haina. Are 
you Pandas with the port? 

"A Yes, sir. 

2Q Are you familiar with the sea conditions and 
the weather conditions which one might expect at Rio Haina? 

A Yes, sir." 

‘58, lines 2 to 25: 
*@Q Will you describe them for us breifly? 
"A Well, the sea conditions, squally, weather no 


different than the rest of the Caribbean area,you have 


considerable amount of rain anda predominantly winds east 


northeasterly. 
"9 Winds? 
"A Yes. 


"Q East northeast? 
"A Yes. 
*9 What about the sea? 
"A Run anywhere east east south, southeast but 
there is nothing unusual about the other ports, other ports 


run into the same weather conditions. 
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20 = Do you know what Mr. Collie's duties were at Rio 


2h Haina in '67? 

oe "A Mr. Collie in Rio Haina, he wasthe operations 

3 manager, he was in charge with direct responsibility to see 

2 “that the cargo was loaded and discharged off the ship and there 
5 


was dispatched through customers and consignees and he also | 
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had ‘responsibility with the administration: of the office 
and anything pertaining to the operations of Sealand within 
the Dominican Republic." 

Page 94, lines 8 to 25: 

"Q Did you see two drawings, one showing the position 
of the ship at 1813 on May Sth and another one showing the 
position of the ship at 8:15 on May 6th, would the ship be 
expected to sustain bottom damage in shifting from the 
May Sth position as reflected in the divine the . 
May 6th position as reflected in the diagram? 

“A (It could he. I wouldn't be the one to answer 
that it could be so. : 

"Q If on May 5th the Department ee aie Water at the 
No. 2 hatch on the starboard side is 30 feet and on May 6th 
it is 20 feet in the same area, the starboard No. 2 hatch, 
mat I assume fromthat that the ship has moved from the 
30-foot depth to the 20-foot depth? 

"A Yes, sir. 


*Q Is there any way of telling how far she would have 


_had to be moved in order to effect this change in depth? 


"A You could determine how she was moved, yes, sir. 


Q Would you expect the ship would sustain some 


damage in moving from a 30-foot depth to a 20-foot depth? 


“A Well, a'ship that size with that weight you can 
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2 assume you can have some damage, yes, sir. 
3 *o Would you study the May 5th drawing inthe - 
4 log book and the May 6th drawing in the log book particularly 
5 | with respect to the draft on the two days and tell me whether 
6 you can conclude from these two drawings that the ship 
7 moved somewhat in this two-day period? 
8 7 oe. Yes, sir, I would assume that she moved. ~ 
9 "@ What led you to that conclusion? . 
10 "A That the depth of the water on the starboard ; 
1] side are much greater than the port side the day before. 
2 xO ‘The day before you have already indicated the tide 
13 is not much of a factor in the Caribbean? 
14 “A That is right. 
15 "Q So this change of depth was brought about by move- 
16 ment of the ship, is that correct --" 
W THE COURT: I don't think that is an admission 
18 | of the plaintiff. 
19 MR. MALOOF: Not necessarily. It is part of the 
20 defendants' case. | 
21 THE COURT: I don't think it can be used 
2 i in any way, shape or form. He is not quoting. He is | 
= | testifying. They are under subpoena. He is not there 
24 | as an agentof anybody. He is there under subpoena and the 
“5 | Gefendant had no power to control him and he wasn't there 

| 
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THE COURT: I tell you what I had in mind to do 
at some point today, whether you want to talk first or not 
it is up to you. 

.I had in mind to outline. how I see the case at 
this moment. That is not in any sense a finding of fact 
Or a conclusion of law. Obviously it —— not be a finding 
of fact because I haven't read the pertinent yvidence, 

It is merely intended as guidance to you as to what I am 
thinking so those of you who think I am correct on any point 
can seek to fortify and and anyone who thinksI am wrong 

can seek to correct. I want to emphasize that this is 

in no sense a finding or a legal ruling of any sort. 

would you prefer I do that now and let you 
talk about it or would you prefer that I wait until after 


you finish talking? I think you have made your positions 


. pretty clear all along. 


Probably the best thing to do is let me tell you 
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2 what I am think and then settle on a briefing schedule 

3 and decide after I have seen the briefs whether I think 

4 | further oral argument would be helpful. 

5 | Just as to my present inclination based on 

6 what I have heard of the testimony that I am going to read, 
7 maybe when I read it it will turn out that it doesn't at 

8 all correspond to what you both have been saying about 

9 it from time to time, first the affirmative defenses I am 
“10 correct in understanding, I believe, that the non-seaworthy 
8 defense both as ‘- the ship and the rope are the Barden 

12 of proof which is on the defendant. On that assumption 

13 it is my present guess that I will find that the burdens 

14 have not been met on the rope. I may be completely wrong, 
8 what I am completely confused on what evidence cn 

16 you have on the rope. After I read your brief we will find 
YW out how you organize all the invoices and I may come to a 
18 different conclusion. At the moment I don't see that you 
i9 have borne your burden on that. 

2 I must say I am impressed and I merely say this to 
21 give you an opportunity to show that I am wrong that 


as I have heard the evidence described this rope pulled 


the ship against the wind for some feet or yards for a period 


of ten minutes. I don't quite see -- my initial reaction 
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is that if it were a rotten rope it wouldn't have accomplishef. 


i) 


ww 


ao 


Go 


Rg ff 


299a 
Court Colloquy 400 


jgbr 32 400 
anything. . 

On my hunch as to what I would find on seaworthi- 
ness, I think it would be helpful if I displayed what I 


consider to be the law on that. 


It seems to me, as I understand it, the law on 


seaworthiness is the plaintiff is obligated to put iti 
cargo on a ship which is adequate to perform in all respects 
and circumstances under whatever route it is put on. 

I was impressed with the candor and integrity of bo 
witnesses on the issue. But it seems tome, and if 
you read the testimony with more care than just listen to 
it, but it seems to me that defendants, the expert from 
New Orleans, accepting his testimony at full value, 
didnt' establish unseaworthiness as I understand it. He 
gave the saitnden that in his view the rudder should have 
been larger or theengine should have been more powerful. 
Against that he concedes that a I forget the exact number 
if a numberwas given -- but numerous ships of this class 
has been converted and in no case has he ever heard of one 
with a larger motor or a larger rudder. It seems to 
me highly unlikely he wouldn't have heard of it if it 
happen i. 

It seems to me there is ioe i antl weight to be 


put on the fact that there are a great number of these 


— 
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shine afloat and none of them have ever had any difficulty 
and this particular ship has been in and out of this 
particular harbor before. Coupled with what has been 
described to me with the testimony the pilot made as to 
handling of the ship,plus the testimony of the plaintiff's 
expert asto the handling of this particular ship and others 
like it, seemto wind up to the fact that the defendant has 


not borne his burden on that issue. 


defendant or the plaintiff through Mr. Collie? Who has 
si burden? 

MR. De ORCHIS: The defendant. 

MR. MALOOF: The plaintiff has that burden because 
he has to prove the generalaverage act. That is not like 
proving unseaworthiness which is clearly defendant's burden. 


Who has the burden on the issue of whether the _ 

He has to prove the ship is coming in. = 
THE COURT: Let m bave your briefing on who has 

the burden? > My present hunch, and again this is also 

just a hunch, I have been told or the only testimony on that 

issue is testimony we heard here from Mr. Feliz. 
MR. MALOOF: The pilot also. 

THE COURT: Yes, Mr. Feliz and the pilot. 


I have looked at them and I am told there are 


statements taken from the pilot in circumstances where if thi 
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had been a fact it would be expecable that he would have said 


so and he didn't say so, thatin junxtaposition with Mr. Feliz 


testimony which I must say I found credible. It may be 
that on analysis it would be demonstrated that he told 
untruths on matters that could be demonstrated from the re- 
cord to be untrue which might affect my judgment of him. 
But on balance it seemed to me, although he was having 
difficulty with communications, he was trying to teli the 
truth. It is perfectly obvious he was interested and he 
must be considered an interested witness because he was 
employed by the party calling him. 

I can see how his several foul-ups witi: communi- 
cations might have created suspicion in the minds of some 
of the position of defendants' counsel, but to me sevens 
he got fouled and got himself unfouled rather supported 
his veracity because when he got himself fouled or when he 
made answers obviously inaccurate and then. explained how 


he made them, because he was interested in what was said, 


it appeared to me it was believable. I don't know if it will 


be the same when I read it after counsel point out their views 


of it. That would be the present hunch on that. 


So that brings us down to the crucial question 


of seaworthiness. 


What I am going to do there is make reasonable 
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detailed findings of fact because one thing that has 
become clear to me is that simple logic doesn't dispose of 
the rules of general average, at least it hasn't been made 
clear to me. The way I think ie. ew works in this thing 
is different than the way I would come out if I were start- 
ing with a year book. My present hunch is I will sani steve 
that the ship went aground, that is the obvious fact, and was 
stuck with its bow in. I think I wikl find,on the basis 
of thetestimony of the survey witness, Mr. Ganly, principdlly 
and the basis of his testimony that it could have been kept 
in that position for an appreciable length of time had the 
captain desired to do so. I don't think there is any 
evidence that that length of time would necessarily have elapsec 
before the tugs came from how many number of hours they were. 
However, I think I will also find that it would have been 
a very unwise decision Gri tiie captain's part to have taken 
that course. Everyone seems to agree that the captain did 
what he should have done, given the options open to him. 
He exercised the correct option, namely to try to get off 
or get unstuck as fastas he could have gotten unstuck. 

As I said earlier, I think if I were writing the 
law of general averages beginning with the experience of 
Mr. Jonah being stuck in the whale, I would say that that 


should defeat the claim of general average. What the 
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captain did at that point, was it necessary for the safety of 
the ship, whether he had cargo on her or no cargo, and I 
think I will find on the basis of all the testimony that I 
have hearc, unless there is something to the contrary in the 
depositions, that there was no consideration of juttsidains t 
cargo instead of pulling it off, doing what was done, 
namely pulling it off the reef. - 
Captain Mello said there was consideration of 
jestisoning the cargo if there had been no tug there to 
pull them off. But he made it quite clear to me that 
jettisonine the cargo would just have been a foolish thing 
to do, injuring the cargo without any benefit to the ship. 
Therefore, it isn't a situation such as jettisonin | 
cargo where you deliberately sacrifice one part of the total 
enterprise for its own for the benefit of the rest 
of the enterprise. : 
What he did was do what was necessary to save the 
ship and also, coincidentally, save the cargo. 
However, and as I gather, my college dinsenate 
Martin Gilmore wojld say this is not general average. This 
is not a profound study in the matter but what I found out 


in the last two or three days. He says that wouldn't be 


‘general average but I gather he Says under American law 


2¢: te; If I find-in effect the shift to position B was 
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you decide is whether A materially increased the position 
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caused by the pulling off -= and the crux of that 
finding goes to Mr. Maloof's statement, cutside of today's 


| 
hearing where he withdrew his concession of what I said ears 
i} 


_He says it has to be a direct cause. I agree it has to be a 


direct cause but from what I have been able to see of the 
cases, there is just a different way of saying the same 
thing. If what was done materially increased the probability 
of what happened then it is a direct cause. “Having no way | 


whether one thing caused another thing, it seems to me what 


of -Bs Emphasizing again I am going at this in considerable 


detail not to demonstrate my certainty but to demonstrate my 
Goubt. Again, I don't know what I will conclude after 
reading the deposition which isn't the basis of what 1 heard 
on cross Sain widen of variovs witnesses and what the 
gentlemen might have said about it in different parts of 


the trial, but it is my guess that I will conclude that 


the pulling off materially increased the possibility of 


I again emphasize or it is certainly clear to me 
of coming to a different conclusion than that because every- 
body agrees to it. It would be absolutely foodhardy from a 
ship's point of view for the master to have taken any other 


course, to try to either do nothing or drive it in, 


| 
| 
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th shift from A to B. 
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which was an option open to himin the sense it was physically | 


possible but it would have been in my judgment; unless I am 
correct, a foolhardy thing for him to have done. 

If anybody wants me to expose my feelings on any 
other subject I will be glad to do so. I emphasize these 


are not rulings or findings but only what my thinking is 


now. : 
MR. De ORCHIS: Do you want summations from us? 
THE COURT: I don't think it will be helpful z 
right now. Unless there is something you want to say 


right away I will listen to it. 

I don't think it will be helpful. 

MR. MALOOF: I am the receiver of the battering 
ram and I think it Probably would be better if we briefed 
it for your Honor rather than for me to try to go into 
detail on the reasons I think that your findings are 
erroneous. 

I would like to Say a few things because it would 
make me feel better walking back to the office, 

THE COURT That certainly is a legitimate 
eakioie. 

MR. MALOOF: While you are waiting for Our papers 
to come in perhaps your Honor can think about it too. 


I realize you put these forth as tentative findings. 
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iqbr’ 39 
: _ COURT: They are not even findings. 
MR. MALOOF: As a matter of fact, you have not 
read the eye-witnesses' depositions in the case. 


THE COURT: All I know about the eye-witnesses is 


what you people told me. 
The interference of the agent is another matter, 


your Honor. Not only may it be incredible in this 


business of the pilot saying only on the eve of trial that 


. he had these radio conversations. Even if you were to 


find that there was such a conversation between the ship 


jqbr 46 : Aly 

wind ties agent when you read the record you will find that wha 
the pilot says is that Mr. Collie said to him in radio 
telephone from somewherein Rio Haina, it is now cleared up, 
you better come in. The question I asked the pilot then, 
well, had it cleared up and he says yes and that is why 

I went in. So even if we were to believe that there was such 
a-radio conversation it wouldn't make any difference 

because all that colloquy would have done is ‘ie is helping 
the pilot by saying how is the weather over there and 

Collie says it is fine, the pilot looks and Says yes, 

I can see the ranges. Really there is no damage. But the 
fact is that we interviewed this man at length. They 
interviewed him at length and never was this business of the 


agent's interference brought up and neither did there 


clients when they refused to pay. This is an interesting 


point in their case. When their clients refused to pay 
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the money all they said was this was all one grounding. 


In other words, they were saying we are not going to pay 


you for getting off this second strand. This was all part 


of the original grounding. It is inevitable that you 


THE COURT: What is your theory about why-the 


“pilot came up with this? 


were going to go to the second position. 
MR. De ORCHIS: They were grasping for straws, | 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHO!!si 


i 
jqbr 47 4 ]iy 
There was even a wilder thing that didn't come out. 


This tugboat man who testified how he pulled and the rope 


broke, I have a statement from him Saying that he wasn't 
in Rio Haina at all. He was the man on the second tug- 
boat, the captain of Tugboat 12 which arrived = hours 
later. 

He gives me a signed statement in Spanish_saying | 
that he is the man on the second boat which had to be sent 
for and arrived several hours after the grounding and then he! 
comes in and testified he is the man in RB 13. But the man in 
RB 13 nobody has been able to find and his name is 
Gonzalez. Again, if I am to bring everything that tugboat 
man sayS word for word as the gospel truth it doesn’t hurt 
my case a bit because he says the ship was certainly in 
peril and I have to prove that and everybody I think agrees 


the ship and cargo and everybody was in peril. 
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Relevant Portions of the Deposition Upon Oral 
Examination of Captain Harold J. Boehm 
Boehm - Direct by Maloof a, 


EBAROLD Jy BOERHM, having been called as a wit- 
ness, being first rn by the reporter, a 
Notary Public of the State of New York, was ex- 
amined and testified upon his oath as follows: 
DIRECT EXAMINATION BY MR. MALOOF: 
Q What is your name. and address, please? 
A. Harold J. Boehm, 6 Wayne Court, Edison, New 


Jersey. 
Q Captain, will you tell us what you do rora 


living? 

A ‘ I go to sea as master with Sea-Land. 

Q How long have you been a master for Sea-Land? 

a Stans 1961. | 

Q Have you been a master of jeeancouens vessels 
all that time? 

A Yes. 

Q Did you say 19517 

A "61. 

Q = And in what snbeeeus have you acted as master 
for the Plaintiff in this case? rn 

A Oh, supapenti) Puerto Rican, Coastwise, Inter- 
Coastal. - | 

Q What was your position on May 5th of 1967? 

A $I was master ‘of the Beauregard. 

Q Do you Hocutt that the Beauregard experienced 


some difficulties on that particular day? 
A Yes, 3ir. 


5 
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Q Before you were a master, did you hold other 


positions at sea? 

A | Yes. 

Q Describe them. We want some of your backgroun 5 
sir. | 
A Well, I first started — to sea in 1934 as 
a deck pera at the old Panama Pacific Line. Then I 
worked my way sa through the focsle and we third mate 
in 1939 and master in 1944, | 

Q You had a master's ticket since 19447 

A Yes, sir. 

Q You consider yourself an experienced master of 


Ocean vessels, don't you? 


A Yes. 

Q Have you handled _— in heavy weather? 
A Yes, sir. 

Q Storms? 

A Yes, ne ; 

Q 


You consider that you know how to handle an 
Ocean-going ship iw, Seeary sista. don't you? 

A Yes, sir. | 

Q ‘lei you handled large ships in fairly close 
proximity to land? 

As Yes, sir, 

Q And do you consider that you know how to 


handle ships in those conditions? 
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Q If you are close to land and the weather is 
bad, — know how te handle a ship under those con- 
ditions? . | 

A Yes, sir. 


& This comes from your experience, doesn't 1t? 


A. Yes, sir. 


Q I'd like you to detail for us the geographical 
approach to the port of Rico Haina where this particular 
.8tranding took place. 


css Tell us what it's like and ‘the topography of 
it, what you had to do to bring this ship into port in 


3 - that harbor. 


4 a _ Excuse me, sir, if drawing a picture would 
5 help you, eee are certainly allowed to do that. 

6 A Rio Haina is a small harbor in the Dominican 
7 Republic. It's sort of in the bight of the coast and 

8 you approach on a sien of 353 on ranges and enter be- 
9 tween a breakwater, which has also some buoys. 

ed i The harbor, once i get insic the break- 

11 water you go a short distance to tie up to a dock there. 
12 Q ‘The heading inte the breakwater is what, sir? 
13 A : believe it's 343. if I remember correctly. 
14 Q 343 degrees? i 7 

15 “A Yes. That's the entrance nai 

” Q That's in the middle of the channel? 

17 A on oe a 


31 la 8,4 
Boehm - Direct by Maloof 


of Q And what is the distance across this oe 
7 A It's a 1 Jong time. Su» 
- 3 To the best of your recollection. 
MR. DeORCHIS: I have a — 
” @ If you have any wenuments, you certainly can 
7 refresh your recollection, sir, + 
2 A Well, this document 1s 210 feet and asi seem 
25 above right to me, 
2i - : Q What document are you looking at? | 
3 | A Well, its Senda of a chart of Puerto | 
oe a de Haina, HO 2652. : 2 | 
6 | Q How many times have you been into the port of 
6 | Rio Haina? Laat a8 
7 A I was eying to remember that. I'm not sure, 
8 but it's been several times. | 
9 Q Several? 
10 | A _ Yes. 7 
11 -Q Like three 
\ 12 i ge say BO, yes, at least. 
13 —6«Q Is that before this particular occurrence? 
14 A ‘tes, sir, I haven't been in there since. 
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Q Does that appear to you to be an accurate map| 

of the breakwaters and the entrance? 
A Yes. 

@ I see on this right-hand side you have a doubl 
line with dots around it. That would be the breakwater 
on the starboard side? 

A Yes, sir. 

Q. “gna then on the left you have a breakwater 
that — to the left? | 

‘ Yes, sir, a 

Q° In between you have the channel? 

ene 

a. . Now, was the distance between the breakwaters 
210 feet or was that just the channel? 

a. I believe that was the oer 

Q Would you have some caxeption or estimate of 


the distance between the breakwaters? 


A No. From here it looks to be about twice as 


Q are you figuring that those two lines go into 
the entrance of the channel? 
A Yes, with the rance line down the center. 


a] The line that has on it "lights in line 343 
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e 12 
degrees"? 
A Right. 
Q Now, would you detail for us the occurrences 


an hewt wee. can remember as you first approached the 
channel to enter the harbor? 
) Tell us what you saw and si Aas 
A Well, when I first approached there was a 
heavy rain squall coming across from the east to the 
west that obscured bie -- | 
Q Excuse me for seid tian captain, but Just 
to have the wea stonteth, what isrorth on this map 
‘that we're looking at? 
_ & Well, 46's almost straight up, 
Q is it on the map, & mark? 
A No, but your -- this line here is 343, so it 
must be north and south. 
Q Would you then, from your experience, make an 
asec which would point north roughly? 
We're not asking you for compass figures. 
. Just draw it in and then we'll mark the map. 
a I would say this is north: (drawing). 
Q ‘Would you initial that, please? 


MR. MALOOF: Shall we mark that for identi- 


° 


fication at this stage, sir? 
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Q You may continue. 

A Obsciired the entrance so I turned the ship 
around waiting for it to clear, and while I was making 
that turn ror boarded and we started in again the 
second time, and -- let me get this straight -- I 
wasn't sebtees to kn dee im, =< nen approaching to pick 
‘up the pilot. | x A ere” -* -< 

Q <r just want your description id to the time 
_ of the first approach. 

| "About —— was the wis “when you first de- 
cided to turn her around because of the rain? 
| A. May & refer to -- i ay 
Q ‘es, re ; 
What are you looking re contain | 
THE WITNESS: This one here. I believe it's 

‘a the: Reask eed werent: 

Q What are you looking bees captain? I might 
be able to help you. 

AC There is another icaiaiil that the Coast Guard 4- 


this one here. 
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Q Coast — report? 

A Yes, this is it here: I believe it's in 
there, yes. cae 

Q What page are you looking at? 

AU We took arrival at -- this is page 2 -- took 
arrival with the east end of the breakwater bearing . 
$15 degrees true 1.7 miles distance. 

Is that what you wanted? 

6 Wa tes 2 eee oe, 

Well, what Z wanted —— the point in the 
ship was sihibbie itge cemetonas to turn oo around. Does tha 
aad describe that? 

A . Iwas probably a little bit closer than that. 
You see, I had hehe baie and was waiting for the, 
looking for the pilot to pick shes Se and I would say 
i since aia a mile and a half to the east of the channe 
eieanies wee aes | 

Q To the east of the channel antanne and how 
far away from the breakwater on the right? 


= 


there? : 
.. I would say about a mile and a half. 
Q You say you were not bringing the ship in? 


A No, sir. 


How close were you to the entrance of the channel 


Boehm - Direct by Maloof atte 15, Ne 

Q What were yai doing? 

A I was going to pick wn a pilot. He was going 
to bring it in. | . ms 

Q Where were you going to pick him up? 

A. About a mile off thie east breakwater. 

@ _How did you know that he would be there? 

A Because be had been ordered, he had been 
ordered for me from San Juan. If hevasn't there, I 
octets an is 

-Q Is that a compulsory pilot area? 

A Yes. ie A | 

Q How did you learn that he had been ordered 
for you? | = oe | i | 

A Well, I told them in San Juan the tine I was 
going to arrive and they automatieally order a pilot 
for me. | 

Q When you say you turned the ship, how far did 
you turn 4t? ite | . - 


A I made a complete circle. 


| 
Q Complete 360 degrees and came around again? 
A Yes, sir. 
Q And about where did you pick up the pilot, 


A Well, that's kind of hard to remember now. 


24 | Q Then when the pilot came aboard, did you have 


a ae any conversation with him? 


25 
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are te 
A Well, we -- I told him that I started a round 


turn on account of the poor visibility at the entrance, 


and we finish the turn and started in the second time. 
Q What was the name of the pilot? : 
A Torres, I iebteun, It's here somewhere. It] 
look in the log book. 
Q What page are you looking at? 
A Way 5th. 
Q Z What date? i 
A May 5th. Pilot E. Torres. 
+. BR MALOOF: Can we mark that identification 
that Coast vias mepore that you referred to be- 
fore? — : 

‘(imereupon, the above-described decument was 
marked Defendants! Exhibit 2 Boehm for identifica- 
tion, as of this date.) 7 : 

Q Have you read that Coast Grsird report recently, 
captain? oe 

A - Yes, sir.” 

Q And 1s that based upon information that si 
gave the Ccast Guard examiner? 

A Yes, sir. 

a You would say it's reported accurately? 


A Yes, sir, I believe so. _ 
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pid you know Mr. Torres before this day? 
Yes, sir. I had used him before.. 
Were you satisfied wich him -- 
Yes, sir. 
-- ada pilot? 4 
Yes, good pilot. 
' You consider him a respectable pilot? 
_ ‘Fes, sir. 


And a good one? 


> © > © > © F&F © F 


en ME Oe atl au 
Qs iNow, 1s that the only conversation you had 
with the pilot, oo told him you were making a turn? 
Was ‘there no other conversation ane you can 
remember? ics to remember sa hacia you sate and eve 
thing he said. 
A sid reetey hard. 
Q The first Anstm ce, when he came aboard and 


as you were finishing up your turn. 


A Well, I don't remembsr now. We just had some 


Net 21 siuil talk, I imagine. 


fl 22 Q Nothing about getting the ship into the harbor 
23 A A Well, we disctissed waiting until the squall 


24 moved off, until it was clearing. 
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Now, on the. First and second appreaches which 


were aborted, what was the condition of the sea? 
A a will have to look frre again... 
Q Please do. | 
A The wind was variable from the east 15 to sg 


_kmots and gusty. The seas northeast four feet. 
Q What does four feet represent, the size of 


the swells or -- 
A . No, that's the sea. 


That's the speed? 


The sea, yes. | 
‘The current? : = | 
No, that's the height of the sea. | 
‘The height of the sea? | aot : 
. Yes. ‘ | 
The swells? ) ? 

Well, the swells were from 10 to 15 feet. 
_ What was four feet? 

The seas. You have seas and sis opreie My oe 

And the swells were what size? | 


10 to 15 feet. 


2 > © > © > © > © > © > BA 


' Now, in your experience have you handled 
ships of this kind of wind and these kind of seas be-- 
- fore? 


A Oh, yes. 


Reg ese ne eee : 
“om ce ere ema: senate bien ene eee e e 


Q Did they ever give you a lot of trouble? 


24 
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Q Should ney give you any trouble? 


A Not usually, no. 


Q Gusty winds, is that unusual at sea? 
A No. 


Q Something an dienetiahseaeiumenies and the pilot 

should be able to take care of? | : ) 
, A Yes. _ 

Q And anticipate? 

A Yes, 

Q ordinarily 15 - 25 knots of gusty wind usuall 
doesn't founder ship, does it? 

A _ No, sir. 

Q Please describe in your own words, captain, 
the third approach. 

This, of course, is the one where you ran 
into some difficulty. 

A Yes. Well, by the time we es the ne 
around the para tine, why; the rain ie had passed 
over and the wied had moderated, which usually happens 
after .a sqaull, and there was no more heavy clouds in- 
dicating a squall visible, and we decided that it was 
agi hi go in. ? a 

So the pilot lined 1t up on the ihe and we 
started in the entrance channel, and, as we approached, 
why, a heavy wind squall developed and it made the ship 


hard to handle, which, of course, we couldn't turn 


g? 
a) 


ee) 
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we approached the break -- 

Q Would you take that paper and just draw the 
outline of the breakwaters and draw a picture of the 
shee whee 1t was when that wind squall developed? 

A This isn't lined up very well. 

Q = just want some relative position, just abou 
how far you were in, you know. | 

A At the time we decided it was about 600 yards 

' to the breakwater. . 
MR. MALOOF: Just initial ie please. 
Identification. 
fidsleeucon, the aaa, dade by the witness 
was marked as Defendants! Exhibit 3 Boehm for 
identification, a of this date.) 

Q a it accurate to say that your judgment at 
that ve was wees you were too close to turn around 
again -- 

A Oh, yes. 

@ . << this ship being itself about 400 feet long 


‘Now, you said the tigi was hard to handle. 


= 
- 


Would ya give us a little deters on that? Exactly just 
-what was the trouble? 
A Well, this strong wind ana later on, we figurs| 


that the current that usually ran two or three miles off 
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the breakwater from east to west was further inshore, 
which we hadn't anticipated. 

’ Q Wait a minute. You noticed a current at that 
time that you had/'t anticipated? 

A | The combination of current and wind, yes, ~ 
the ship -- she was setting on the left, you see, to th 
westward. 

Q “What yak the speed of that current; would you 
know? Could you estimate 1t? : 

A t would say two or three knots. 

Q And this current was a ee to 
you? ' : : ; f 

A Yes, The ‘pilot didn't, hadn't figured on it. 
The current is usualy further offshore. : 

Q What was the speed of that current? 

A lo or three knots, I would frei F 3 have no 
way of lmowing. 

Q And the ship became hard to hese: Did tne 
wind have anything to do with 1t? 

A _Oh, yes, the wind. ; 
Q | What effect was that having on the ship? 

A ‘Well, the wind and the current both, she was 


petting to the left, to the westward. 


rT thea? 24 «emer Am fm &eeces Mm 2 A fer a*e $a Cn SD 
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Well, the pilot gave her a hard right wheel 


_to bring her back. 


ti 


A 


Sure, and what happened? 


And, well, I, by watching the ranges I saw 


she was setting over there and I figured that we wouldn't 


clear the west breakwater by enough to get in there and 


we'd set right down on it and we damaged the ship prett 


badly, so I ordered a full astern and I ordered the mat 


and the focsle head standing ty the anchor to let go 


of the starboard anchor. 


Q 
A 
Q 
A 


At that time? 
To hold her, yes. 
What happened, sir? 


Well, we brought her to a stop but she was 


to the left of the channel at that time. We didn't hit 


the breakvater. 


ee 
A 


Q 


> © PF 


-You weren't sini the breakwater at that time 
No, we never did touch the breakwater. 

You weren't stranded? 

THE WITNESS: What? 


Were you stranded? 


’ We were aground, yes. 


Your bow was aground? 


The bow was aground, yes. 
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Q About how far from the breakwater was the bow 
of the ship, from the west breakwater? 

A 15 feet from the breakwater and 20 feet west 
of the end of the breakwater au it shows in the sketch 
nee (indicating Exhibit ii} 

Q Were you on at Defendants! Exhibit 1 
when you said "this sketch"? 

A Yes. 

Q pnd are you referring to one of the drawings 
of the boat? | 

A Yes, the one marked 357 degrees. 

Q Q And is that the way the Secieaiacns ended up 
at that time? 

A Yes, sir. 

Q pia you take a sounding vies away of the 
water near the bow? 

A I believe we did. I can't remember exactly. 

Yes, apparently -- oh, no, that's on May 6th. 

'Q Would you have it in your log book, captain, 
if you took soundings? | 

A No, there was so much happening at that time, 
I doubt whether ~- ) 

Q You might take a look. 


A I don't remember it being in here. 
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28 
I can't be sure, but I seem to remember that 
we took soundings forward right away. 
Q Then do you remember what they wewet 
I'm being a little unfair ater all these years, 
unless you can find a piece of paper tod look at. I 
would like to know what the depth of the water was wher 
you were stuck. 
A Well, I'm not -- 
Q Do you have some way of finding out from the 
documents? iG 
A This is the second position? 
Q No, we are talking only about the first posi- 
tion, captain. We'll take this one ata time. 
A Well, I seem to spinal the soundings were 
taken that indicated that the bow was astern -- the bow 
was aground, but I can't swear to that. I seem to have 


a recollection of it, though. 


Q So that what direction would you say the whee 
was which made the ship hard to handle and muito it end u 
in this position? a 
MR. DeORCHIS: He said the wind and the curren> 
WR. MALOCF: I'm talking only @out the wind no 
MR. DeORCHIS: The wind didn't surprise him; 


it was the curren. that surprised hin. 


22 


= 


a4 
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Q Is that true, captain, the wind was no sur- 
prise? 7 | 
A No, I —e we could have handled the wind 
all right. 7 

Well, let's see -- . : 

Q The wind and the current, perhaps? 

A Yes, the combination of the two. 

Q $ Then let's discuss the wind alone. Do you , 
know the direction of 1? 

A Well, we the vicinity of east, iicieaiiticnina be- 
twéen east northeast — east inal, } 

. Q Either east northeast or east southeast? 

A Wait a winiien. That should be here in my 
Coast Guard report. fe ae if | 

Q Yes, ilies look at it. 

A Wind direction, varies from east to northeast. 

‘MR, DeORCHIS: We ought to indicate on the 

omen that the captain is reading from the last 

dentinont of Detentenk's Rikanas 2, wider i0 the 

Coast Guard report Form CG 2692. ; 

MR. MALOOF: Can I see that? 
MR. DeORCHIS: It pane apart, 
MR. MALOOF: It's not on my copy. 


We will consider that part of that exhibit, 


17 


18 
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Me. DeOrchis, even though I don't have 42% on my 


copy. 


MR. DeORCHIS: 
_ MR. MALOOF: 
I staple these all together. 


It's the last page. 


We have a stapler here. Suppose 


So, when you were about ee yards from the 


’ 


eene to the channel you say that a surprise 


in current _ a gust of wind put the shan out of 


; eennes is that true? 


A 
& 


Yes, I would say so. 


So it took the ship out of human hands and 


put it in the hands of nature, didn't it? 


A 
Q 


the drawing of the ship on the Coast Guard map on wane 


Yes . 


And it ended up stranded in bene position of 


is 357 degrees? 


A 
a. 


between you and the pilot. 


- Other? 


A 


n there, 


That is correct. 


It's a long time ago.. 


‘ Now, presumably there was neo more small talk 


What did you say to each 


There was a lot going 
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Q Ii’ you remember. 
A I don't remember what we talked about. 
Q . Do you remember, then, was the ship in a posi 


tion of peril? 
A Oh, yes. 
Q What did you fear? 


A Well, I feared that the wind and swell would 


4ncrease and drive her further ashore. 


10 Q If the wind and what? 

11 A And ae ee 

12 Q rf the wind and swell didn't increase, there 
13 was no danger? 

14 , A Well, of course there was still danger there, 
15 yes, laying in that position. i 
16 / Q Let's leave out the increase. 

17 _ What did you fear over all might happen if 

18 nothing were done? 

19 A well, I feared that there was a aia already 
20 onion alongside the breakwater and -- ) 

21 Q Is that the drawing of the ship broken i : 
22 ‘' half on that Coast Guard map? ; 

23 A Yes, sir. I figured that the stern would 

24 swing right around and land rigtt up there where it was 


25 and the ship would be broken up. 
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Q 


to her? 


> D P,P 0 


] 


- Yes. 


ec 


| 33 
At the least, there would be further damage 
Oh, yes. 
Bottom damage, right? 
What eventually did happen to the Beauregard? 
What do you mean? 


What did happen after all is said and done? 


What happened to her before she was freed? 


A 


our attempts to -- 


e. 


Before she was teawk? You want me he describ 


ee 


No, Just where did she end ver Did she move? 


ory she ere to that second cedar ies on 


a* 


Which is marked -- 


015 ‘degrees, an we 


And she stranded along the bottom, right? 
Yes, sir. | | ; 

The nits bottom? 

Yes, sir, port side. 


So can we reasonably Say that what happened is 


what you feared would happen? Is that a fair statement, 


sir? 


A 


Well, I figured it would be even worse than 
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that. | 
a That's <-euenens of degree. 
A ae Yes. f 
. Q But you feared she would move to the port -- 
A Yes. oo . | | 


Q -- and be stranded along her whole botton, 
didn't you? 

4 Yes. 

' Q Isn't 1t what happened anyway? Is that a 
fair statement? | fink ieee a ‘ 
| - re Well, she, she became stranded on the port 
— yes. | : 

cates one Wee wethen ten tate unten 4 ti 
hatch number 7? - 

A Well -- 

Q vs Stop me if Im not being correct. 

A Well, by 8:00 that night when we took further 
soundings she eight ei was still only setae at the 
bow. | ; i. 

“What was the heading at that veer 
015 through. | 
Oh? Did whe go further over? 


Yes, she slipped further to the west. 


Dn F> © FPF 0 


Where was she aground then?. 
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A At 0600 thie next morning we took caniiiiie 
set she's on the heading of 016. That's only one degree. 

q- She's stranded abeari, isn't she, on the port 
side? | 

A She's stranded the ‘whole length on the port 
neh. 

Q All I'm asking is, isn't it a fair statement 
that that's what you feared would happen if nothing was 
done? : : 

A Well, z feared much owe wet happen. “I 
-. thought she “nee ws aground further. 
Q But isn't that a question of degree? 


QQ This is es feared wouks happen, that aie 
would strand in this position or something like it? 

A or worse, right. : 

0 It could always se worse, sir. 

A Yes. . . 

Q From the deck Ica; May 6, and the deavine con- 
tained therein and apneventss those numbers on both side 
of the ship represent soundings that were taken? | 

7 A Yes, sir. 
Q - Can we say she’ stranded on port and starboard 


both? 
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Which snaseee you Lésict ne at now? 

, There is only one drawing on May 6 
On May 6? 
Yes, the heading is 016. 
Well, the draft was 18 feet forward. 


Are those the drafts, the numbers along the 


A . No; those are soundings. 
The draft sailing from San Juan was 18.03 
forward and 25.05 aft, 80, on the starboard side --. 
Q Were seuncines of 20 and 21 and 22 ee 


MR, DeORCHIS: He hasn't finished his answer. 


MR. MALOOF: Itm sorry, I didn't mean to in- 


terrupt. : 
YR, DeORCHIS: So, on the starboard side? 

iis: WEKIOE: ts Ane otac bose gids. you Geny. 
you've got 20, 20, 25 feet, 21, 22. The stern wa si! 
aground on the starboard side. 

It is ee forvard still, way, way up 


close to the bow. 


- 


Q Well, along about amid ship towards aft on the 
starboard side you have soundings of 21 and 22? 


A Yes. 


Q Are you saying tr°t she may not be stranded? 
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Her main draft is 21.10. 
There's ten inches there? 
. Yes, 
She's probably touching, isn't she? 
eh, | : 
On the starboard side? 


(The witness nodded.) 


oO > © F OB PF BO Pp 


At least touching all along the starboard 
side, wouldn't you say? 

A Well, not completely. 

Q At least touching? 

A Oh, yes. 

Q You er Gene up that much weight coming 
from San Juan? ; i 

A No. 

a |.) ee Ree katie AG ahead conan. woe dente 
remember any of the conversations, not even approximately 
or roughly, with the pilot at this time? 

You cost: Nave: been making suggestions and 
things like that. 

A Probably were, but I don't remember what we 


talked about. 
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A Well, shortly after we grounded our agent in 
Rio Haina, Mr, Callie came out on the breakwater. 

Q Is that Callie or Collie? I thought it was 
C-o-l-l-i-e — you had C~a-1-l-i-e. 

MR. MALOOF: We can ask Mr. Roethke of Sea- 

Tana. ‘ se 7 

MR. ROETHKE: C-o. 
MR, MALOOF: I'm sorry to interrupt you. It 
was iuek a the record; } 

A " (Continuing) He came out on the breakwater 
and he had a citizen's band walkie-talkie. I think 
that's when we oumeuckuecked with him. 

Q How did he learn about the stranding? 

A He was standing on the dock, waiting for us 
to come in to dock. ‘ . 

Q He ine you? 

A Oh, yes. pane 

@ And then he had a walkie-talkte and coment ok 
ted that way with you? : : 

A Yes, sir. 

Q Do you renember any of that conversation? 

A Yes, I remember -- I think I have it in here 


that he told me about the weather, he told me he would 


ee oe. . SUSE = EMS Ts i, See | oer et aapi apart Ee Pete pao eee | Soar i 
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- . =“ 


time to time -- when < first talked to Mr. Collie he 


cautioned me about the possibility of the wind and sea 


increasing from the southeast, 


Q 


Captain, in your statement of May 12, 1967 


you say "On May 5th at 1925 I was in cpntact via radio- 


phone with Mr. R. Callie" “- meaning Collte -- "the 


Haina Sea-Land representative." 


A 
Q 
A 


ae sir. 


“There was a radiophone, wasn't there? 


Well, by that time a deiteve he went to the 


Harbormaster's office or on one of the tugs. | 


“ 


‘No. He didn't have a radiophone. 


You ony he might have been on one of the tugs 


He may ‘have been. I don't — where. he was. 
You don't know? | . 


« 3 


No. 


' But you do kmow you were in contact by radio-|_ 


Yes, later on, yes. 


You don't know where he was, right? 


‘No. 


He might have been in his office? 


Pe mee CIO 


: : é. 
Have you been-in his office? You know that? 
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ho 
we would have been in contact with him if there was a 


radiophone. — 


Q What I have just shown you on that page, 
captain, would that te che Beauresard fully loaded with 


conta® ners? 


A ' This is a trim table but, yes, it shows -- 
3 Q It shows containers, doesn't 1t? 

A It soe tne containers, yes. 

Q And you say bes Beauregard did not have all. 


. those containers aboard? 
A Oh, I imagine it did, but how many were empty 
ana how many were loaded I don't know offhand. 
Q Wail, if you don't know, I don't know. 


A It's in the cargo plan. — 
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Q Does the stowage plan‘help you? 
A Yes, sir. , 
Q =s«This sip can conn 60 containers, I beli¢ve, 
on deck? ; 

A | 226 -- oh, on deck? Yes. 

You say 226 all together? 

Yes, sir, ; a 


How many containers did - he.ve on bard? 


What lind of — 


. 
LLL LL CL ETT IED eS ASEIC STIS Steentoft scenes 


Well, they're in the form of a half container. 


8 


Q 

A 

i} 

A It had 216 lice plus 13 tanks. 
‘ 

A 

Q 


Those are containers to carry liquid, I take 
A Yes, 
Q  Mesek: are half containers, right? 
A. I's hard to ciigiee but at — like Bas te 
ane 11 empties here, oe 
Q Do you know where pols 
A i San tnd out. It looks like they were 


stored on number 1 hatch. 


Yes, sir, 


4 


Q On number 1 hatch? : a 


A 
Q Under deck or on deck, six? 
A 


On deck, on the hatch, 
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Q Forward? 

A Yes, sir. 

Q _ All the other containers, then, were filled, 
is that true? ) 

A Well, how full they were I don't know offhand 

Q@ No, we don't know that. 

A Some of them are full and some of them are 


partially full. 


Q i On deck forward of the kidlit how many tiers 
of containers were there? © Can you tell? 

A At that tame? ? 

Q Yes, aye: at the time of the stranding. 

A Forward of the bridge, let's see -- you had 


all these -- 
oo. anh ee know how many ety high they were. 

Oh. se ) 

‘One, two, three, Sect 

They were two, two tiers here on each hatch. 

Forward of the bridge? 

Yes. 


And, after the bridge, on deck, how high? t 


> 0 > © PrP Oo > 


Three tier high. _ 


44 50 
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2 Captain, have you ever before been either a 
captain or another officer on a ship which has stranded 
A. Well, at the beginning cof World War II I was 


on a ship that was stranded when I was third mate. 


@ We got up to the period of time when your 
bow is stranded. : 

‘What decision was made, sir, at that time? 
A. Well, to get some tow boats out there and hel 
us get off | as soon as desea | = 

Q ste aid you go about doing that? 

A well, ‘the sgent sent a 7 boat out very 
shortly and t “ne a mate aft and crew out to pass them 
a line to heave on the vagus quarter to try to swing 
her off. ad 
Q What was the name of that tow bans: Go you 
es hss ae 

A Yes, it's right in here. It's the Beit sia 
tug RB 13. 

Q : Just the | one tug ‘at ‘that time? 

- At that bee, yes. 

Q wall — oe tug did? 

A Well, we -- he took a line vis the shaveesea 


quarter and started heaving on it and the vessel atarte 


ay 
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coming free and the -=- 
@ What indications were there that she was con- 
ing free? Was there some physical evidence of that? | 
A Yes. We could see the stern swinging to the 
right. | ae ‘ 
Well, we can see her coming around. 
Q Was there wie other physical evidence? Was 
there a rise and fall of the ship? 
A Yes, while kn bak first position the stern, 
we could see that that was free, anyway, because it was 
going, rising and falling a hte: en swells. 
Q. She was free anyway before the tug came? 
A The ween. 3 | | 
Q@ You wements stellt Shy ight in the first in 
stance, were you? : | 
A Beg your pardon? 
Q You aisiech i alee ana at stern in the first in 
stance? : 
a: Wee ail ho ae, ee: Sow 
Q What affect did the toy hack on bai front we 
the ship? 
A Well, ‘oie bow remained in pouitior but she : 
started, the stern started swinging to starboard and 


coming off". : 


22 


24 
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She started to come free? 
Yes, sir. 


Did the bow start to come free? 


& 

A 

fe 

A Yes, that moved aft, yes. 

Q That aie out? Then what happened? 

A ert, dteon, the line parted on tht tug boat. 
Q Why did it part; do you know? 

A Well, apparently due to the heavy rwell, the 
tow soat wae heading right into the swell, you see, and 
when a swell came, why, it: would slow him down and put 

‘gome slack in the line, and when he went down the other 
side of the — bili it put an extra-heavy eteen 
on it, and that. no doubt, caused * to part. 

Q Was pote any thing that ‘the Bist could have 
done to avoid this line breaking? 

Bock I doubt Re ee ee ee Tae te 

Q The RB 3, would you say, did excellent work 
at that time? ‘ 

A Well, as gore as a tow boat in that type of 
port would do, yes. Not as good as tow boats in sau: 
York harbor. as . 

Q Then youre saying that there was nothing he 

‘ gould have done to keep tiie Lone taut iciauee of the 


swell; is that 1t? 
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ae ie . §3 
“ A Well, I have never been aiSard one of — 
3 tugs. I don't know what his situation was. 
4 i But you have no criticism of that tug at that 
5 time, éiiakin 
6] . tf refer you to rane statement before you ans- 
7 wer that. ? 
8 A Well, I tried to -- 
9 Q You are under oath. 
10 ae tried to get ian te take another line. I 
11 was disappointed that he didn't take another line. 
12 Q Q Did you order him to take another line? 
o’, 43 . A Well, 1 requested him to. 
4 Q_ And he refused? eee t 
15 A | ‘Well, he just didn't do it. Apparently, he 
"16 felt it wae too ‘Auiirou. 
7 O.. >? Looking at a ahaa -desaiy you asked these 
18 Dominican navy tugs not to det go of lines and vial 
19 aid let go of the hahage later on, didn't they? 
20 A later oo, yea. 
21 a - You Bee, I was speaking to the pilot. He 
ae couldn't speak English and I couldn't speak their langu 
23 Q But you had communication with a translator, 
24 _ wight? — a | 
oi A Yes. 
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Q An interpreter. I show you that part of a re 
port of the Salvage Association of London, dated August 
10, 1967, which contains a statement by you, dated May 
12, 1967. 


I ask you to read that Statement, pages 1 and 


Did you read ie wtsteuenk: sir? 
A Yes, sir. 
Q . Do you remember making it? 
A Yes, sir. Tiratts the same statement I sub- 
mitted to bek-Tends sah 
Q On the same date? The statement has the same 
a Poh es : : | 
A. It's word for word, May 12th, yes, 
Q Is that statement — and accurate? 
A ° Yes, 
MR. MALOOF: Would eer pages 1 and 2 for 
“Adentification? : | 
YR. DeORCHIS; “You have & copy of the Captain! 
statement. | 


MR. MALOOF: Shall we mark the actual state- 


* 


“ment that you have, Mr, .DeOrchis? 


' MR. DeORCIIS: Right. 


(Wuereupon, the above-described“document was 
‘ 


ie 
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marked Defendants! Exhibit. 5 Boehm for identifica 


tion, as of this date.) 


Q ne a matter of fact, captain, after the line 
broke did::'t the RB 13 refuse t» “ake another line? 

A Well, he dant didn't, no, he dian’ t take 
another line. ; | 

Q Your statement says he refused. 

fh: BSS | 

Q So, didn't he seviee? You asked him and he 
said no? | ‘ 


A Well, i don't know whetizr he said no or not. 


I asked him through the pilot, but he didn't take the 
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other line. 


Q 


TA 
Q 


Could this pilot speak English? 
Yes, sir. 


Then you asked him to go to the port side and 


push at number 6 hatch? 


A 
-Q 
A 
Q 


Yes, sir. 
Which he did from 1842 to 18437 


Yes. 


And then he stopped in spite of your request 


Zor him to continue? 


A 
Q 
A 
Q 


A. 


Yes, sir, 
And yen.) he resumed Prete intermittently? 
Yes. | 


Would you ans that, please?” 


ets I don't know waar’ “problems he was havi 


dut thatts the way it worked out, 


a in gia te urdenea canons with hin? 
Well, ‘through the pilot, yes. 

Did he tell’ you ‘ce tee any problems? 
No. 

He just was refusing? ’ 


Well, I don't know. The pilot didn't tell me 


ne he said. 


Q 


All in all, you say this 4s excellent salvage 


J 
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57 
work? 3 sagt , 

A | No, I wouldn't say excellent. It's good for 
then. an : . 

: They're not salvage tugs. They usually just 
aock and undock ships. 

Q : later on some tugs of the poe Rico Lighter- 
age Company came? 

A Yes, sir. 
Q Where did they come from? 
- A San Juan. : | 

Q What kind of work did they do? 

as Very good. 

Q Because I note that you say, "In contrast to 
the Dominican tig tn eseantanie, the tugs Borinquen and 
Cabo Rojo of on Sceie Rico Lighterage Company did 
excellent work aiding us.” | 

A Yes, they're experienced in that type ™ work. : : 

Q Se that we can say that the Dominican Navy 


at the least, did not do excellent work? 


A Well, they're not professional salvage men. | 

Q Now, thia tug took a line off the starboard 
quarter? ‘ 

4 Yes. 
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wasn't it? 
A Yes, sir. 
| oe in your opinion, if whe had taken another 

tte, welite the ship have. been freed? 
| i Well, I donee know. He may have run into the 
same problen,. a 

@ _ Assume that he could have kept the line taut 
and nct snapped it? 

A Yes, af he had that, “4e cas had dia — 
yes, serene swell. i a a e 

Q _in your eau, the ship would ~~ been 
freed at that time? 

-_F Yes, air, ke : a 

o What about nee efforts pushing is ‘the port 

— did that have any affect on the _e 

A : As I remember it, I don't ebiiie: SO, no. 

Q What happened after that line broke? 

A Well, she Bwung back to the westward and 
: endec up in that Second position on that sketch. 

Q - ‘Which one is that, captain? Where it's 0157 
A Yes, sir. | ; 
Q The position she stayed in until she was sven- 


tually freed? 
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if pe ak aa uiecunae » oe 
2 that didn't happen immediately during -- during the 

3 | er sometime she siaauaniy worked over there. 

4 ‘Q—-Now, looking as these two sketches of ga 
5 ship in different positions, what's the distance betwee 
6 ; the bow of each drawing, approximately? 

at. A ‘It's kind of hard to say from that, 

11 A Well, I'd say 75 feet ‘or so, | 

12 " Q ~~ Were you ghana the ship all that time? 

13 “sl Yes, sir. 

14 Q Captain, while the ship is in distress, were 
15 there swells, was the ocean causing swells? 

16 A Yes, sir. ; | 

17 Q Of about what size? 

18 A About 10 to 15 feet. 

19 Q ‘These are good sized swells? | 

20 A They're fair sized. ‘ 
21 Q Fair sized? : 

22 A (The witness nodded. ) 

23 =) Did they have an affect on the Beauregard? 
24 A 7 


Yes, they, they tended to force her around 


25 more further to the westward. 
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Q 
that? 


me 


Q 


=) ee 


Did they have any other affect on her besides 


I don't know what you mean. 


Well, I am asking you what physical affect 


the swells had on this ship. eigen 


A 
Q 
A 


Q 


What movement did 4t cause the ship to make? 


Well, he pounded slightly, een 


She pounded? 


pretty much? 


MR. DeORCHIS: 


The swell would lift her and drop her. 


‘ Now, were the swells continuous, captain, | 


Can we get a point of time here? 


When are we talking about? 


Are we talicing about when she first peer er’ 


ewer tin line parted, or the next’ day? 
Is the pounding limited to the time after the 


Q * 


line broke? 


A 


Q 


10 feet? 


A 


8 


Weren't there swells before that? 


I don't remember any pounding at the start. 


I think you testified there were swells of 


Yes. 


Before the stranding even happened. Did she 


suddenly cease -- 


bow. — 


MR. DeORCHIS: 


She was only aground at the i 
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WM <3 Oe KENNEDY: are you testifying, Mr. DeOrchigs? 
18 ; “MR. ‘DeORCHIS: ‘No, I am saying this is why 

bed . atte ee to establish us tine. The euceads 
20 ene general. 7 . 

at If you are interested in the os then w 
ae ought to esteblish when we are talking about, what 
% time. o . 

a ; NMR, MALOOF: We'll iet the captain tell us 


os when she pounded. 


19 


21 
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62 
Q = Would you tell us that, sir? 


A May I look at the log book here to zee th.t¢?. 


The first entry I can -- may I look at this 
seuaat , 
Q Yes. ; 
itt Now, I have one here at 0730 on “May 7th, 
“vessel Golamenced pounding slightly." 
@ What causes the pounding? — i 
A Well, the swell raising it and drepping the 
vessel. | ane 
s:: 2 you have a swell on another day, doeen't 


that cause pounding? 


A Yes. : | | ugar : < 
Q ‘Don't jon Sasi a heavy swell on May 6th? 

A Yes, sir. : ; 

Q The middle of the night? 

A Yes, sir, 


Q Is it possible you just were too buey te put 
the pounding in at all times, wite it in the log? 


A It's possible, 


a 


Q Isn't it possible it pounded from the moment i 


atranded? 


MR. DeORCHIS: I object te any questions about 
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book in terms of emergency, is'it? 


A 
busy. 
Q 


the moment it was stranded, from the same heavy swell? 


A 


first went aground. 


Q Your memory seems to have improved since we 


started this deposition. 


swered if you can remember that well. Now, what causes 


pounding? 


pression you use? 


A 


down again. 


Q 


» 6 


a SS is 


‘ en 


Captain, everything is not put in the log 
Well, that's true. We're usually pretty 
Isn't it possible’ this ship was pounding from 


No, I don't remember any po nding when she 


Now, we may jet some further questions an- 


What does the ship do when it pounds, the ex- 


rt a re an NR ee A Rt tae ANSON 
er ety we enennrrneen nee 7 
. . P 


Well, the swell raises the ship and drops it 


It raises it off the strand, dneants 300 
Yes. 
: And drops it dou 
Yes, e#ir. : 
So, for that moment, it's free, fen’t it? | 


Well, not necessarily the whole lenzth of the: 
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Q It's only caught by the bow. 
A Yes. | 
Q If it's going to pound, its got to ie off 
the rock to pound, doesn't 1t? Isn't that a fair state 
ment? Ts , : 
A What do you mean by that, it has to be off 
the rock? ae | 
Q In order to pound, it's being lifted and it 
: comes down again, doesn't 1t? | 
A Yes. : 


Q Isn't that how it got 155 feet away from 


where it started? : 
A You mean the swell moved it? : 
Q Among other things, I suppose. 
A Yes. 


Q@ . Badn't it raise up eff the in te in the 
bow 150 feet, not 75 as you testified? 

A Well, when we had a strain on this first line 
the ship moved, yes.: 

Q It moved off the rocks, didn't 4t? 
Not entirely, ne, , 
it moved off, it moved? 


It moved, yes. 


oso » © 


TP tun femtinaw Puaatd 
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Yes @ ‘Sf 
Q That meant it moved? 


Yes. 


: a Captain, “May 5th at 1813 says "The bow is 
aground about 15 “eet from and 20 feet inshore from the 
en? of = breakwater." 

iq At 2208, same day, “Vessel has by now moved 
to westward 80 that béw is approximately 175 ee" in- 
ere of end of west > breakwater." | 
Now, do you wish to change your testimony tha 

it took all night as untrue? | oe 

A Where do you read that in the log book? 

S. to reading from the excerpts. I assume 
they're proper excerpts. They were given to me by your ! 


counsel, 
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Q The bow aground about 15 feet from and 20 
feet inshore of west brealwater. 
he ‘Yes, sir, I see that. | 
Q Okay, you got that. Now, same day, go to 
2208. Do you see Shae, "Tug RM 17 fast on starboard 
quarter"? = eae 

A Yes. : 

Q “Vartous phone énlie made by master to agent 
aon.” Those are phone calls, right? 

‘1. tk. ® , 

Q "Vessel had by now moved to westward so that 
bow is approximately 175 feet inshore of end of weat . 
breakwater,” 

Do you read that? 

A Yes, sir, That's in there, but you asked me 

to judge off that sketch how much she moved, 


Q I didn't put it that way at all. 


' 
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& That's the way I understood it. 
Q Well, do you wish to change your testimony 
‘that 4t did not take all night to move 155 feet? 
Sites ie I chee ee, 
It went Seis there pretty fast, didn't 1t? 


Yes, she started to come off, yes. 


No, sir. 


Q 
A 
Q = She was off, wasn't she? 
& 


You can't go over that fast mounted on the 
oe why not? | : 

Q She was in the water, wasn't she?’ 

A No, sir. If we had her off, we wouldn't have 
stayed there. | | 

Q Did you discuss this with your counsel yester 
day? ae | : ; 

‘iia | 

Q That it had to stay on the rocks? 

A No, sir. 

Q _ Now, captain, we have here from your own log 
book a movement of 155 feet in like less than two hours 
It seems to me you should have put your seat belts on 
as fast as you're going. 


hr. DeCRCHIS: Let's not be facetious, This 
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is a serious case. 
Q Do you remember that particular time when she 
moved? ° Now, do you remember better than when we started? 
A , Well, I remember her moving, yes. 


Q Now, you said she was pounding at that time, 


A No, I dontt remember saying that. 
She didn't pound? 


I don't remember. I don't think so. 


oOo Y- 


Do you know what kind of ground the bow was 
stuck in? | 
x perhere that was all eorel. I'm not sure. 
It wasn't a Dench, Was (ite 
I'm not sure ales more,: 
wen it ona nck, sandy beach? 
first time she went aground? 
No, when she moved. 
Ch, Moy ZT Gees tat, X don't ine. 


You don't ot 


z= i > OB FP OB PF O&O > 
a 


I don't remember, at Teast. 
Q You Gon't know if it was a beach or rocks or 
what it was, do you? 
Was it part of the breakwater? 


A Ch, no. 
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Was it coral, you think? 
Yes, I think so, yes. 


Is coral smooth or rough? 


> © > oO 


Well, itts usually rough. 

Q You think your ship moved me the bow I am 
talking cabaret not the stern -- physically moved -=- not 
a change of direction, physically moved its position 
155 feet and you can't remember whether she was pound- | ‘ 
ing at that time; is that your testimony, sir? 

A Not that i mtaby, zt don't remember 
whether she pounded then or not. 

Q So you don't really remember that period of 
time, do dtu : oe Bo. . Ls 

You iets nee did. . ‘Do vou ——s shinee that 

A What do you mean re that? ! 


Q _ amnet dries if she remembered this period 


when she moved “— . 
A Yes, sir. : . a 
° -- and you said yes. 
A Yes, sir. I remember that. 
S 


But you don't remember anything about it, do 


ne 


A Oh, no, I don't. That's seven years ago. 


Q Do you temember the huge concrete tiocks that 
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were there where the bow was imprisoned? 
A The breakwater blocks, yes. 
Q You do remember those? 
A Yes, sir, . 
Q Sects ts to caus oan te get over those, 
wculantt you? 
A Yes. Loe 
Q The ship di¢ go over those, didn't 1t? 
‘A No, sir. How could it go through the break- 


water? 


2 tas % 


- Well, it moved? 
A Yes, but it moved aft into the westward. | 
.Q '. W411 yeu look at this map of the. Coast Guard 
which has been marked Defendants" Exhibit 17 The 357 
_ Grawing is east of & wreck? 
A. Tes, sir, : 
Q =e and tne 015 drawing is about in the middle of 
the wreck? _ : : oe 
A Yes, sir. 
ie Is that sommeten 
A Yes. 
Q 


That, of course, is yuu memory of the situa- 


A Yes. 8 
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tee ae 
ae ae you recall this wrecked tar ise: captain? 
A Yes, siz. 
Q De you recall that sis was resting on big 
concrete blocks? 
A No, sir, I don't recall that. 
Q. -I think we dekenined the pounding, that it 
has to —_— up to pound. Did we establish that? 
A ‘Yes, but the whole ship doesn't necessarily 
have to be free. aS 
Q Well, oF you — how ae Was pounding? How 
was it Sdrunadmne ty 
A What do you mean by that? 
2 What was the physical effect on the ship of 


the swells, ea Te ‘swells? 


A Well, it Seeentonaliy raised the ship and 


dropped it down again, but that's not the whole ship. 

Q It would have to be that part of the sip 
that was stuck on the rocks to pound, 4s that a fair 
statement, captain? 

A No. 

Q Well, would you <= 

A ‘The bow could be aground and the stern could 
be raising and dropping. | 


Q It could be. Is that what you say happened? 
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A Yes. The bow was always aground. 


bd Now I show you a letter weitten by Mr. Spitz 
to ir. Schumacher, dated NOvember 22nd, 1967. 
Do you know Mr. Eugene Spitz? 


I met him yesterday, yes. 


Yes, 


A 

Q Do you know who he 4s? 
Be 3 | 
Q 


Who in va . 
A He's head of the — Prevention and Claims, 
. Sea-Land. | eh oi ig 
| Q Do siti, Sle what part of his duties are? 
A Well, the insurance end. 
a Does he also have a duty to investigate cases 
like this? an Py 
‘ I'm not -~ I suppose real I'm not sure -- too 
familiar with his ay 
Q Read she paragraph | at the hotbek of ‘Page 7 
which ends at ‘ig top of page 2. ¥s 
Have you read that? 
A- - Yes, sir. m 
Q Do you agree or disagree with Mr. Spitz! 
ments? 


Ao Well, I arree ti that ies weren't professionz 


ieiacen men and they didn't, probably never had any 
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“experience in that line of work before. 


Q And, with that comment, you agree with what 
Mr. Spitz Bares is thet true? 
THE WITNESS: «May a see it peor 
_ MR. MALOOF: Sure, =; 
A ‘Well, I agree euetie oe in that they weren't 
used to that type of work. They were inadequate in tha 


regard. 


Q With — comment, would you then agree with 


what Mr. Spitz wrote? a eS 
- rae More, yes. ae | . 
Q The paragraph I referred you to. 
ec, Ny nt eh te 

JR. MALOOF: Identification. ” 

(Whereupon, the above-described letter was 
marked Defendants! Exhibit 6 Boehm for identifica- 
tion, as of ee date.) | 
a Captain, I show you an Ree errant communica 

tion from Mr. Collie to’ Mr. mea ve and ask you to read i, 
just sai tp two pages. | 

‘tatty identify it by date, is there a date on 
there? Dated May 26, 1967. 


Yes, captain? 


A What do you want to know about this? 
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Q Oh. Do you agree with it, the comments Mr. 
Collie riade? ) 

Q Do you agree with all of them? 

ee Aeeke e ac 

Q If you don't agree with any, that I would lik 
to know, eh 


a 
° 


A ae don't know anything about billing and in- 
watees and those. wane: I never run across that. 

Q . Aside from those, do you agree with 1? 

A ‘The times used -— he's got times there, each 
vessel was “net, x suppose that's right. ; 

; z could check ‘it with the log book here, what 
we have. ; 

@ Aside from that, do you agree with the com- 
rents inade? 

( 


A What else is there? 


Q Well, read it. 


MR. DeORCHIS: The claim of the Dominican 


Navy for payment for its service. me services 


were paid for. 


MR. MALOOF: I athe you were referring to, 


by the yee, the hull underwriters in England, 
leslie & Godwin. 
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Q Captain, Mr, Collie says in the second para- 


graph, "In the first instance, because of the urgency 
in floating the Beauregard before she further beached 
herself, the Dominican Navy was: asked by the undersigne 


on the evening of May 5th to cooperate to its fullest 


extent.® 


Do you agree with that senterre? 


.~ Yes, : 
] Was Mr. Collie around on the ship or ee 
wy ie ) 79 
nearby at the ss RB 13 wag pulling on the wire? 
I believe he was on the breakwater. 
He was oubeacet 
I believe so. I'm not sure. 
He says -- 
THE WITNESS: What are you talking about now, 
ee ee 


MR, MALOOF: I'11 withdraw that question. 
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Captain, you have been handed a statement 


dated October 6, 1969 -~ 


A 


Q. 


A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 


Yes, sir. 
-- and you have been asked to read it. 
Have you read it? 


Yes, sir. 


| Do you remember making that statement? 


Yes, sir. 

Did you make it? 

Did I make 20? Yes, six, 

You signed it on the third page? 

Yer, sir. ‘ : 

And initialied each of the pages? 

Yes, sir, 

28 everything in that skabouent true and accu- 

Yes, I believe so. © i i" 

Who were the witnesses for that statement? 

THE WITNESS: That's your Kicnabine, dsntt Lt? 
ROETHKE: If it's the one I'm thinking of. 
KENNEDY: Referring to Mr. Roethke. 
ROETHKE: Yes, | | 


of the witnesses was Mr, Rocthke? 


366a 
Boehm. ~-Direct- by Maloof iy >) ae 
A Yes. 
Q Who is sitting at this table right: now across. 
from you? : | si 
A Yes, sir, that's right. : 
MR, MALOOF: Identification. a note tha 
Mr. DeOrchis can't find the coigeonl et this state 
ment right a agreement we will mark the 
copy. : | ; 
(Whereupon, the above-described three-page 
statement dated October 6, 1969 was marked as 
| Defendants! Exhibit 8 oui for identification, 
as of ties date.) 


Q. Now, when you first had the RB 13 take a line 


to the starboard quarter -- 
A Yes, sir. 
Q nae was it in your mind that, if handled 
right, she seule. refloat this ship? 
A Yes, Bir, - 
Q But, apparently, : at “anni handied right? 
A | wen, ps wouldn't say that, The weather con- 
ditions were “against US. 
Q “Well, your statement says, "at handled right” 


A Yes. ao : m 


Q ° Now, you lmew about the swells, didn't you, 


at that time? 
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A Yes, sir. 
Q So you had that in mind? 
ee 
Q Didn't you figure that the tug captain could 
also have it in mind? 


A Yes. 


Q = And could handle it right with the swells in 


* ‘ : : . 83 
mind? | 
A Well, I realize there — possibility of - 
the line parting. That happens quite Codevuntes on - 
tow boats. | 
Q - If the lina is not kept taut, there 1s a very 
strong possibility of it breaking, isn't it? 


A Yes. 
Q Isn't that how you or a string? You first 


‘of all slacken it and then sageale it? 

me. Yes. 

—Q As a matter of fact, down Sa the bebten of 
page two of your statement you say "Unfortunately, the 
tug permitted slack te develop." That means that he 
allowed siack te develop? c a 

A Well, it may be a ‘ow choice of words there. 
Q You have already told us this is ide and 
aneibalees: i | , ae 


A Yes. ma ie 


o Do you want to change that? 
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A I don't lmow how to put .t, but with the sea 


and siell running as it did, I don't believe he did it 
deliberately. 
Q Pi don't have any proof. I don't think 


that he did it deliberately. 


No. 


A ! ; 
Q Negligence is not deliberate conduct. 
A 


Q On the bottom of page 2 you say, “This allowe 
the stern to swing to the left and tte vessel settled 
in a new position," ; 

or course, the bow also moved, atantt it? 
Well, it moved astern, yes. 

Moved where? : 

It moved astern into the westward, yes. 
Moved to the cestuid: weit 

Right, 

And astern, both? 


Yes, 


o> © > © P ©. > 


Could you tell us the cirounstances under 
which you made the statement of October 6, 1969 which 
is over two years after the occurrence? 
& You 1 mean how I came to make this statement? 
c. Sen, wee. 


A Well, Mr. Roethke came down to the ship I 
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was On at that time, the Jacksonville, I don't know why 
he wanted’ a statement then, 
Q He didn't tell you why he needed it? 


A I don't remember, 
~Q ~~ Because you did make one back in '677 


A Well, that's my report to my immediate super- 
ior, yes. Every time something happens we ‘ile write 
a report, ee ay 7 

Q. That's a statenent too, isnit it? 

A ‘Yes. 

Q But he ‘didntt tell you ico: he wanted another 
one in 19697 ; 


A « Ges, I dontt remember, 


‘Did anybody help you to prepare that statement? 


Q 
oar 
e 


4 


I'n going back to your win eae of May 12, 
; 1967. In that ‘statement you say, "Our port bow was 


up ‘ninachisice the stem of & wrecked tanker, ‘asian parallel 

to and against the tia novcnmunil 

A. Right. 

Q Was it right | directly up against that wrecked 
tanker? 

& " AS I remember it, yes. 7 think we had some 
scratches on the port bow, side of the bow there, 

. I think you testiried, captain, that you were 
in veiinaeeies with Ie. Collie who had a walkie-tallie, 


Were you in communication with his walkie- 
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. talkle with your radiotelephone? 

‘ Oh, no. That, on that ship we had citizen 
bank wallte-talites and the sical on the shen was 
AM. . 

‘Q. Captain, I show you a photograph which is an 
a newspaper called, it looks like, Idstin Diario, May 
36, 1907, 2. 

-Is that photograph on page 10 a true repre- 
sentation we the Beauregard at the time she was’ strand 
looking, apparently, from the arerhours side? 

i You mean that's net when she finst went 


secon 


_) I don't kmow when it is. 


That's later on because os 
Is that a true representation of the ship? 
Yes, apparently SO. 
“At that time. 
= MR, DeORCHIS: The question was --= 
Q “It doote like it probably was when she was 
heading 015 because she's. like in the middle of the 
tanker there? 
A “That's a Pareto Rico lighterage tug and they 
didn't come until a din or so later. 


Q With those coke. would you agree with that) 
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A Yes. 


Q — as a true representation? 


MR. MALOOF: Identification; just a photo- 


graph. f 
' heremion: the above-described photograph 
was sacs as Defendants! Exhibit 9 Boehn for 
ddentification, as of this date.) 
Q I show you another photograph, cnptatt, rom 
the same rictemcnicsie: dated May 9th, 1967, on page 6 and 
ask you if that's a _— representation of the Beaure- 
gard. duittine the time she was stranded n next to that 


stricken tanker? 


~ 


AD 28, sir, 
"MR, MALOOF: Identification, please. 

Q ZI am showing you four photographs which were 
Given to me by your counsel, and I site you if these are 
roren representations of the scene that we're talking. 
about? re ) : 
: I*ii save time by asidng ant four at once. , 


A Yes, they appear to be. 


(Whereupon, the above-described four photo- 
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ue | ‘89° 

graphs were marked as Defendants' Exhibits 11, 12, 

13 and 14 Boehm, respectively, for identification, 

oB of this date.) 

Q Captain, I show you Defendants! Exhibit 12 
for identification ond ask you af it shows the area sith e 
the Beavregard was to dock? | 

A ‘Yes, up in here, on the other side of the 
breakwater... 

Q Would you put an L towards that or put a 
circle around it or something? 

A Wer, actually it's on in. here. 

MR. MALOOF: The captain has put a circle 


around an area on that photograph. 


Q Captain, in your statement of May 12, 1967 


vor! Bay that, “Apparently the curzvent setting across 
the entrance was eit stronger and further inshore 
toward the entrance than the pilot had anticipated.” 

Why did you use the expression "apparently"? 
Does that mean you're not so sure about that? 

A Well, I'm sure the current was, was, was 
strong, but it's hard to tell where 1t was, and, appar- 
entiy, it was inshore where we peceeked it to be. 

Q - that perhaps one of the explanations that 
the pilot gave you? 


A No, iz don't remember tetbine to him about that. 
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Q Not even after the stranding? Didn't you ask 
him? — 4 ) 
A We probably did, but we both, we both knew 
thet the current was inshore and stronger. We must have 
talked — . 
Qo. But a5 tute statement you say heesaanan 
and in the statenent two years later you don't a 

apparently; you are more positive? 7 
A Well, I don't lmow why I put -- 


Q This is four _— after the ship is freed. 
o1 
A Yes. Well, I con't know why I used the word 
"apparently". 
A You don't shut out cargo at one port. 
Q. Captain, did you see anyone talcing pictures 
when the ship was stranded? 
A There were a lot of people out on the break-. 
water taking pictures. 2 
Q - One of the early things that you did when 
danger threatened was to drop your anchor in this case? 


A: Yes. 


xt stayed down, didntt it, all the time? 


Except when it was strategic -- 


Q 
A Most of the time. 
*] 
A 


*To raise it. 
Q om to bring it up, so, most of the time, it 


was Paver ‘the june, too, when that ship was moving, 
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right? - pe 

- ; well, seadsutatl is with the anchor when we were 
going “#6 wee ‘4t was leading aft, yes. 

Q When’ aoe ship moved that 155 .or so feet, 
the starboard anchor was down, wasn't it? 

A Yes, sir. 7 

oe 103 

Q Captain, I refer to photograph Herendactst 
Exhibit il and I refer also to your testimony that the 
“Beauregard “— she first stranded had her port bow up 


against the stem of the wrecked tanker. 


A Yes. 


| Q And I would ask you to look at the photograph 


and put an arrow to where the front of the Beauregard's 
bow was when she first stranded NOWe | 
A ' Over here. It doesn t write on there very well 
4 don't know if that's the mee angle or not; 
but she vist in there. Fe 
Q With her bow right ue against ae tanker? 


A Yes, tratts how I mhseliiete it, yes. 


Q: Captain, the circumstances under which the 


RB 13 and the other Dominican Navy tugs were in the are 
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available to be used _ this effort, did they just 
_happen to be in the area or what's the background of 
that? 
A No, I think they're stationed there. We had 
always used one or two of: them docking and undocking — 
there. 
Q As ‘ eo course? 


A Yes. ‘They're the only tugs available. 


Q. * Would you, on this Exhibit de ‘take @ pen and at 


draw in the angle of your anchor chain? 
A It must have been like this. 
‘MR. MALOOF: What was that comment? 
THE WITNESS: It ve have been as I'm cet 
it here, ‘ 
MR. DeORCHIS: The witness draws a line with 
@ little anchor at the end of it. 


Q Now, between the time that you were aground 
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- with the ‘ie and the time that the tug boat took the 
line, between those two periods. of time did’ that bow | 
move in any way? = | 
A Not as I remember, no. 
Q. Then the tug boat took the line, would you 
tell us where the line was io cea to the ship and 


the tug boat? 


A Well, the line was made fast on the starboard 


quarter of the anLp to the astern of the tug boat. 

Q | Would you take your pen now and — a line 
from the starboard quarter of the: ship in the direction 
that the tug boat had its purcinae on it? | 

A I'm not too sure of bike eneie Pe . 

MR, MALOOF: What was that escent 
THE WITNESS: I'm not too sure of the angle. 
Mm. MALOOF: You have to mate sts I want to 
be sure the nenawhes gets those comments. , 
MR. DeORCHIS: To the best of your eens | 
tion. wy Btu . 
The witness has drawn a littie line. 
Q is this little object here supposed to be the 
tug boat? 
A Yes. 


MR, DeORCIOIS: The witness writes “tug”. 
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a Captain, what was ‘the reason for the tug boat 
bibins a line on your starboard quarter? 
A To keep the stern from swinging further ashor 
= try to putt us out this way. 
Q You are indicating towards the east? 
A Yes, to pull us back into the channel, that 
means. | | 
st Q. At this hicii. from ,which Girection were the 
swells ae 
A - At seis piv time they were from the 
eastward, I enna Say. 


-Q Was there any wind at the time? 


We're talking now about the time your tug had 


made fast. : 
A ; No, as I rgsianibisxt, the wind moderated quite 
a pit by then, but the Swell was still there. 
What was the Size of the swell at that time? 
Oh, a good 15 feet. | 
Coming et an ieee J direction? 
Yes, . 
Q Were you the one who requested the tug to 
take this line? | 
A Yes, sir, 


Q Did you do that through the pilot? 
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A Yes, sir. 
Q Why did you do it through the pilot? 
A Well, because I couldn't speak their language 


and he could. 


°Q. In asking the tug to take this line on your 


ship, did you consider the possibility that with those 


swells the line might part? 


‘a Oh, yes, whenever you run a line to a tow boat 
there is a possibility it might part. 
Q Did you consider that if the line parted your 


vessel might go into a worse position? 
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WR, MALOOF: Same objection, to forn. 

MR, DeORCHIS: Answer the question. 

Yes, six, I. did. . 

Was that a risk that you took intentionally? 

MR. MALOOF: intdentan te the form. 

Yes, I would say am | | 

MR. MALOOF: Leading questions. 

What happened when the tug started to pull?. 

A She started to come off, She were astern a 

little bit and the stern started to swing ‘to the east- 
ward back into the channel. 

Q When the vessel started to come off, did the 
bow Sica the. Maree 

A Yes. It went astern a little bite 

Q . And then the line parted? 

A Yes, sir. 

Q From the time that the line parted and the bor 
of the Beauregard cleared that wreck, thereafter did the 
Beauregard ri este 

‘ie > Yes, sir, ‘ 

Q ne during the time that she moved westerly, 
did the bow ever come free from the ground? 


A No, sir, 


Q When she finally came to rest, would you show 
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us on this Exhibit 1 where she came to rest? 


You want wre to letter that? 


A 
Q Want to letter it EB? 


Q : Were you on board the vessel at all times 
during that period of time from when she first grounded 
at position No. A unital she came to rest at position B? 

A Yes, sir. 

S During that sili of time from A to B, to th 
best of your recollection, was —s ony empees of 
the bottom by the vessel? ) 

A i Son's remember it. 

Q is aad oustomary in maritime practice that if 
ship hits the ~~ that an entry me made in the log? 

MR, MALOOF: fie haat. Now you are making a 
expert out of him. “Refer to his own custom, 
please. . i : Hd te 

= ee I am asking you sii a master. 

Q In the senehint marine and based on your ex- 
perience in the enebthice of the merchant sini in the 
United States, an ita practice for masters that when 
the bottom of the ship hits the ground an entry should 
be made in the log book? 


A Yes, sir. 
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Q During the overall effort to free the Ai" 
Beauregard, net only that day but the next day and so. 
on, did other lines part? 

| A Yes, sir, . 

@ The dae that we've been talking sciculaiar are 
these wire ropes or are these lines made of fibers? : 

A _ Well, one was a wire which | we used later on 
to the Dominican lane but the rest of them were 
rope. 

i) The MARES was amet iitke a wire rae 

y Be oe. 

Q | Was that wire rope in sso to the lines 
it was used with the Fug, was that a Btronger or a 


weaker one? 


A Oh, many times stronger. 


Q What's the purpose of the wire rope on a 
ship? | | : | 

A Well, that particular wire 18 what we call an 
insurance wire, ‘in case the vessel is disabled at sea 
and has to be = or we have Pe tow another vessel, 

Q what. was — on that insurance wire when 
it broke? 

n The Dominican frigate, I forget its number. 


I can look 4t up. It's in the log book, 
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Q Here we are. 
A I see two numbers es. It's confusing. 
402 ~~ a better look in the log book. 
It's the Dominican Republic frigate number 
402, sy 
QQ. Was the frigate oh some size bigger than the 
tug boat or snaller — the tug beats 
A larger. 


Q _ After the line parted, you mentioned on direc 


that the tug boat then went to venue isis side and 


started to push. 

A Yes, ate 

Q Can you ‘tell us from what a to that time 
that tug boat pushed on May the 5th? 

Use the log. . 

A ‘ That tug boat shifted to the oli cuanbee ss 
1841 on the 5th, started pushing at 1842, stopped at 
1843, resumed pushing at 1848, stopped 1908 and resumed 
pushing at 1917 and ceased ‘pushing at 1940, 
i Q Did you then try anything else? 

A Yes, then we asked the tug to come around to 
the: etarboard quarter again and take the line and lead 


it to the east breakwater, 


Q Was the tus able to do’ that? 
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A Well, not immediately, He, he got a line in 
 hds propeller and he had to be towed in shore into i 
harbor to get that cleared. Then _ came back out agai 
| Q What time did he come out again? 
A He was back at 2050. r 
Q Was there any further attempt made to put ‘a 
line on that breakwater? 


A Yes, sir. Well, he got the line over to the 


breakwater and then at 2145 he couldn't get it up on th 


breakwater for ster reason. 

Q Which tug are we talking about here now? Was 
it stilithe RB 13 or some other tug? . 

A Well, bat. was RB 13. There were two others 
around, There was the RB 12 and the RM 17 was standing 
a . Se na digi : 

) Q What was the RM 17 doing? 

A He was standing ‘iy to assist at ‘e152 on the 
5th aud pe ackeiaete:, the RB 13 and dhs RM 17 were 
made fast to the starboard quarter, It doesn't say wha 


time, though, 


“QQ - So you got a second line out on the starboard 


quarter? © , 


A Yes, sir, with two tugs -- with two lines. 


Q During this period of time, had the vessel 
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moved? 
A Had it moved at all? . No. 
Q When were the first soundings taken that are 
itl in your log book? 
AL The Piitile entities shown in the log book 
were taken at 2015, on May 5th. . 
Q Up to that ‘time, had there been any attenst 
to lighten the vessel? 
A Yes. On as aa we started discharging ballasts 
from number 6 deep parle ‘en lighten vessel, 
MR, MALOOF: What day? : 
THE WITNESS: That's — 5th. That's afte 
I received the guarantee from the tugs that they 
would continue pulling so she ren gee in any 
further as we ee it. 
Q Did the Lightening of the vessel succeed at 
that point? 


A No, sir. 


Q Did there come a time when you put water into 


the vessel? 

A Yes, gir. After ines atkes the tugs let go 
their lines at 0540 on the 6th, I ordered seerber 6 deep 
tank to be ballasted again to try to keep her from goin: 


further inshore. 
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Q When were the soundings taken the second time 
_ that are shown in your log book sketch? 
A At: 0600 on May 6th. | 
Q This is after your ballasting? 
A Yes, sir, 
Q Do you recall how much water _ took on in 
that ballasting of number 6? 
A No, not offhand. 
Q Besides ‘using the tugs, did you use teil en- 
gines et ait. in trying to get off? 


a, 


No, sir. ’ 


A ‘ 

,@.. Was that successful? 
A 
) 


Do you have any entry in the log book about 

that? . a. ae nl 

, A . Well, at 2400 we, we have an sites here, 2400 
on May 5th, "Various engine maneuvers as per bell book 
to try to float vessel, . but I know that we used the 
engine well bah each thatj “A fact, the RB ” was pulling 
on that line we were using the engines. 

; Q Dia. you eventually net a line to the break- | 
- water? 
A’ Yes, sir. 


} 


Q What was the purpose of putting a line on the | 
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breakwater? 
A We could heave our bocing wench aft and keep 


the ship from going further ashore, keep a strain on 


it and, by keeping a constant strain on it she may have 


: come off. 
oe, Did that succeed? 
A No, sir. | : 
You asked me when we first got a line on the 
Q Well, if you can tel me when you first gota 
line on the breakwater, eink. 
A met 702 on May 5th we bed a line on the break 
water. dane et 
Q. nas that cause a ee with the traffia 
going in and out of the harbor? 
A Yes, sir. We had to slack it. 
mR. “MALOOF: I'll stipulate ere Mr. DeOrchi 
Q Was there any more use of the bid to try has 
pull the ship from the ‘stern? alee he 
+ ‘Yes, sir. You want the times on ‘that? 
a Yes. 
= ‘iele. ae sei on the sth, ae RM 17 was fast 
on the starboard quarter. 


Q And she heaved on the line? 


A Yes, sir. 
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f° 


Q Did that succeed in getting you off? 


A No, sir. 


Q You: have an entry about bits, the bits on the 


bieakwater, taee on May the 6th. 
Could shes abel alia. ia that entry means? 

Rey. Sih ene ole aaa tae go. That 
means they carried away from their mooring. 

oe _ What are bits? 

A Well, it's what y anake lines fast to ashore!| 
Well, on the ship, too. xn 

Q A sci dia Captain Mello arrive from San Juan? 

—— ‘MALOOF: Give hima little help, Mr. 

DeOrchis. It's agile in the log beok. 

A I've got the time he came aboard but he was 
out on the breakwater before that, 1100 on May 6th, 
Captain Mello. was aboard, but I know he was talking to 
me from the breakwater before that. | 


Q How did you finally cecneen in getting the 


- . 
~ - 
. . 


Beauregard ofr the grounding? 
oA Well, angremnr et more assistance from Puertc 
Rico Lighterage Company with two tugs which came from 
San Juan and by tichtentne the ship, popping out ballast: 
, and whatnot, we finally got her off. 


Q At the time you lightened the ship, was there 
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still swells? | 
Yes, sir. 
: How ai a you lighten the ship? 
By pumping out baliasts. 
Q - Did you consider at that time the lightening, 
the ship Nitne aground, that you vere going to pound?, 
A ‘ 7one we figured she may ease 
oe And can pounding cause damage to the bottom, 
of a ship? ne . a ae 
MR. MALOOF: ‘Objection unless én was under- 
neath Looking, at it. “a 
A Pounding can cause damage a the bottom of 
the ship, yes. a a at _ 
Wie MALOOF: i withdraw ny objection. 
' Q Lda you ever consider haentantos the ship by 
either discharging containers or throwing ue over- 


board? 


A Yes, but that didn't seem to be very practice 
Q Why not? | 


OA : ‘Well, on Beneune of the swell running. We 
would have to -- wall, af we used lighters, they would 
pound against the ship and also with then going up and | 
down unhoolting the ee ane it would be a problem in : 


the barges. 
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Well, there's many reasons why We ~ 

. Does the ship have gear of its own for dis- 
charging and loading? . 

A That ship does. 

Q What's that type of gear called? 

A ‘Well, we exe gantry cranes, one forward and 
one aft, on that ship. | 

Q Could you aeaeeiee them briefly, what they 


look iike, what they do? 


A 2: Well, they, they run fore and aft on tracks 


and they also have what we call jibs that we raise that 
extend over the ship's side and then what we call a 
spreader that ee ee and we can — a box 
on the ship by using tives spreader and then running it 
out over the side and lowering it on the dock. 

Q . sien those cranes used in any way in connec- 
| tion with freeing the any from the Graundet position? 
a . ies _ We extended the jibs and ran the 
nr out, trying ¥o rock her, you know, hoping that 
- would free her. r 

ee The weight of the spreader on one side would 
cause her to roll that way? 
A Fee 


Q And then the other way? 
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122 
Did you have any container hooked up to the 


spreader bar at the time? 


‘MR. KENNEDY: - Objection. 


MR. MALOOF: Objection, leading question, 


objection to form. ~* 


Q If you recall. 


I can't remember that. I don't think so. 


How did the tugs from San Juan, how did they 
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get the ship off the strand? 
_ A "Well, in the first place, one ‘of them -- we 
hove up - our anchor and he, he shifted that anchor fur- 
on out, and then, 80 we can heave on that at the same 
time they would heave with (hates eon, 
Q Further out in which direction? 
A Into the channel. 
Q. Toward the easterly or i talc side? 


A. East terly, yes, ‘sir. 


Q You were able t to pus a strain on your own 


anchor, is that. 1t? ‘i 
A Yes, bis the same time they were sbi 
So = hava a ‘Souble tiem: ; 
Yes, sir, af 
Did -that succeed? | 
” Well, eventually, vase 
Q During this entire effort that was made to 
save _the Beauregard ~— her cargo, was there cargo 
damaged in any way? sa 
A No, t ment ieriave any of it was. 
Q Was the Beauregard cansged? 
A ~ Oh, yes, the bottom was damaged. 
Q Mr. Maloof asked you about language that you 


used in your report of May 12, pel relating to the 
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fects 124 
tug — which parted the line and also about the tone 
_ guage you used in your statement of October 6, 1969, 
‘again about = tug which parted the line. ; 
Was.dt asa intention to indicate that vne tu 
boat had been nectueent in any way? 
“A . No, sir. 
.Q How ‘long joa you been on the Beauregard be- 
fore this incident of May 3s (1967? 


A Approximately two years, I weute BAY. 


REDIRECT EXAMINATION BY MR. MALOOF: | 

Q . Captain, in seid! ecueiie in your statement o 
May 12 where you say, "In contrast to the Dominican 
Navy's assitance, the tugs Borinquen and Cabo Rojo of 
the tik Rico Ligiterage Company did excellent work 
aiding us,* Bes just said you didn't mean the tugs were 
negligent. , 

What did you mean by that language "in con- 


trast"? 


A Because the, the Puerto Rico lighterase tugs 


are more powerful tugs. They're newer ‘tugs, they're 


393a 


Boehm - Redirect by Maloof i 128 


better equipped, and they have more experienced men on 


them in this type of saivage work. 


Q What you are saying is the Puerto Rico Lighte ~ 


age Company did a better job than the Dominican Navy? 
A. Yes, they're better i ities 
Q Just answer yes or no. 
a Yes, sir. | ; 
Q@ That means the Dominican Navy did a lesser 
Job in quality, a that ‘80? 
Well, yea, 
That's what “bis meant by in contrast? 
Yes. It's me different situations. 
It was i: Rarhoealee : 
Yes. | 
_ & aes one did a adi Job and one did a job 
less than good? a oe rye : 
A Well, I believe that the Dominican tus did as 
good a Job as they were capable iy considering -- , 
Q What you're saying -- I'm sorry to interrupt -- 
&° ahead. js 
A Conddaertng the equipment they had, they had 
old tugs, where the Puerto Rico Lighterage had almost 


new tugs, more powerful tugs, twin screw buss, better 


equipment and lines, better Gomaiinbeatton as far as 
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radiotelephones are concerned, all the way around. 


Q 


All the way around, the Puerto Rico igi 


‘Company did a better job than the eo Navy? 


AS 
g.. 

aes lines 
A 


Cabo Rojo 


Well, sure, for those reasons. 

Did the Puerto Rico Lighterage Company cause 
to break? 

I believe so, yes. On 2127 on May 7th, tug 


stranded a towing line. 


What did‘they do? 


oa stranded a towing line; that is <-- 


What happened then? 


‘That means the <= 


What day? 


"On 2127 on My 7th. 


What does that mean, sir? 


Well, if it was a three-stranded line, why 


two of the strands ae 


That comes from ae st, "doesn't 1t? 


‘Yes. 


_ What was that answer‘ 


Yes. 


Tell me, sir, is it easier for a tug to hold 


a ship'steady to keep it in a safe position rather than 


to try to pull it off of the rocks, to act somewhat like 
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an sremest 

A Instead of -- you mean bnetinad of sia 
to get it off, you just hold it in position? 

Q Yes, could it be used in that way, as a 
steadying force? boa ’ 

A Yes, if you denived =e 

Q How far away is San Juan, steaming Sime, from 
Rio Haina? ‘ 

A >You vant that from dock to dock or from de- 
Sar raee a arrival? 

4) “From San — to the shite af your disaster. 

A Steaming time was 15 hours and 2 minutes 
from — entrance to harbor entrance. 

Q. ‘Now, tell me, knowing vhat you knew about the 
Dominican Navy Suge; their inefficiency, their P inexper- 
ience, their old tugs, why didn't you Just use them to 
hold the Beauregard isa as until the —— Rico tugs 
could comie along 

& Since i was afraid the ship was going to 
go pustien ashore. : 

Q teen vai tugs to hold it? 


“A Yes. 


Q@ With the anchor and the tugs and the line to 


the breakwater? 
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A Well, the, the anchor wasn't doing too much 
. good then. ‘There was only a eheue Raed on it and it 
was leading aft. 
‘a How many tugs are permanently stationed in 
Rio Haina? ; . 
A ‘X wouldn't mow that. 
You mentioned it patie, 
Did I? I know there's ~~ 


At least b two? 


Well, yes, ‘but =e 


Well, b icih were more than that. 


You had one at a ania didn't you? 


Q 

A 

Q 

A 

Q —_ had sides the RB 13, didn't you? 
A 

& 

A 


Yes, at that Ste 

Q Why didn't you —— ‘let the ma 13 ait the 
ship until the RB 12 could come ee igata and also take 
a line? 7“ was right in Rio Haina. 

A 3 think, as I remember, ve RB 13 was the onl 
one that had stean co. eG 2b erat be a good many hour 

Q How many hours? . | 
A I haven't the least idea. , 
Q You didn't investigate that, did you? 
A No, I had taken the word of my agent it would 


oe some time before the other ones” could come out. 
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Q You have just told the Court, through this 


- testimony under oath, that you thought there was a 


possibility of that line breaking and this ship becomin 


&@ total loss ship and cargo but you wouldn't wait a few 


& 


hours for another tug; is that your testimony under ‘oat ? 


A Yes, because I -- 


Q That's it, yes or no. That's the testimony. 


398a 


Boehm - abn xp Maloof 
as you called it, was it the wire? 
A No, that was the frigate .I had on the -- 
Q sa was a Manilla rope you used, “right? 
A Yes. ’ 
Q. And you told this little inefficient tug to 
pull away, didn't = . | 
A <r wouldn't say it was inefficient. 
Q With: an inefficient, uneducated crew? 
A I dontt know, | : 
Q I thous ht that was what you just | testified 
to “under cath about the Dominican Navy. 

MR. DeORCHIS: Where did he do that? 

YR. ‘MALOOF: Just now he was es them 
reser Heat genre because —_ weves!t smart ies 
to be negligent. | 

’ MR. DeORCHIS: I don't remember any ‘testimony 
bar for Mr. ie sci A : 

, MALOOF: Let's go over it ote, . don! t 
idieetans it either. iy 

| Q i ac you are saying the Donintean Navy 
didn't do as gcood a job as the Puerto Rico people aid, 


that bisa were inferior. ie ae 


Let's have it again. Obviously there's a mis 


understanding. 
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A Well, they have older equipment, older tow 


‘heebes They're not experienced in that type of work, ~ 
at least I don't think they were. | 
Q Youtre not sure? | 
A. Whereas the Puerto Rico Tinie, they go 
out on Salvage work quite Sinaswinatice, There's better 
communication Natiainn the Puerto Rico Lighterage tugs” 
and -- oe : 7 
| ] And the Domindean Navy has snaller tugs? 
4. ‘Well, z wouldn't say they're smaller, but the " 


no doubt, lesser horsepover and older. 


what was. the horsepower of the Puerto Rican 


+ Sy : 
: pecans” 
Sh. 


I think bscaictai 2500. 
Didn't kin: Dominican Navy have « one 55007 

: Ste - wouldn't know that. 
What? You didn't know that? 

a That may have been the itadte, 
So that will you continue oust mmilin, please? 
Is it they didn't isi Ne to sd hens tugs 
‘Well, as I oneabaing it, Shey're more used to 

docking and undooking ‘ships rather than doing salvage 


work, 
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Q wouldn't there have iia more reason to use 
two of the tugs instead of one, instead of a line Pea 


ing? 


A Well, you must understand when a ship is 


aground like that, you've got to operate fast to keep 
her from swinging further te You're just going to sit 
there — “- a 

Q You just told us there was a risk of a total 
loss. That's vhat I understand. 

A 6. Yes, that's right. 

Q: 28 et talon ne of these little tugs, and not 
wait a eointie of hours $e gncther one to come -- 

A ‘That was to stop the risk. 

Q Which would have lessened ess risk of a bit 
loss from a line ee nokiant+ 4t7. You would have 
another ane attached? ua 

An I making fair Sees captain? if I'm 
not, please explain oy not. | 

A Well, the ‘Nees was to get something going as 


s00n as Reset ie. 


ea Captain, I an to you that when you sent 
the RB 13 to the starboard ‘quarter of the Beg uenead and 
told it to pull away, you intended that she should and 


could have pulled the Beauregard off of the rocks; that 
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was your tntenstoa, wasn't it? 

A Yes, I tried to get the ship out. 

Q And if it was done right, that's whet would” 
have happened? . é 

A ; ‘Well, you've got to take and consider the 
weather, weather conditions. We tried our best to get her 
off. | ae | 


But the weather conditions you knew about? 


Yes. 


Everybody knew about them? 


But we couldn't sit there, let the ship drift 
- further inshore. - We ‘ait en es something. The stern would. 
have swung right around. ; : lee 
o Right, if nothing were done, she would have 


come right eround to where she did end up? = 
A Yes, that’s true. Maybe worse. I didn't 


know what was in there, 


136-A 
Q You knew there was a tanker there and that 
was danger? 
\ 


| . Yes, but while she was swinging around, what 


was in there -- suppose she swung around and capsized? 
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DIRE ST EXAMINATIO? 


/ 
KENNEDY : 


Mr. Torres, by whom are you employed? 
A By the Marine of the Dominican Republic. 
Q Would the Marine of the Dominican Republic 
h 


also be called the Navy? 


\ A Yes, ke belonged to the Navy. 
& jj Q What type of work do you do for the Marina de 
Guerra? 

A He is the pilot of the harbor. 
Q For how many years have you been a pilot 


employed by the Navy? 


; A On February 16th he has been twenty years wit 
1) the Navy doing this work, 

| Q In whet city are you presently. employed? 
| A He £s living in Pedrnales (phonetic) and he 
4|) works in the port of Cabo Rojo. : | 


10 |) BY MR. KENNEDY: 


oy Q For how many years have you been employed as 
& pilot in Cabo Rojo? 
A I have eleven months working in Cabo Rojo as 
eee 
| Q And, prior to employment in Cabo Rojo at which 


port were you employed? 


A I work for four years in the port of Barahona. 


Prior to that time where did you work? 


I working about eight years in the port of 
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| org 
20 || Heina. 


21 |; Q Were you employed ar a pilot in the port of 
| 

2 | Heina in May of 1967? 

23 | A Yes, I was, 


: Q For how many yeers prior to 1967 were you a 


2 | pilot at Heina?™ 


| 
| 
| A I came to Heina on 1962, 


Q I hand you a chart which has been marked in a 


| previous deposition as defendant's exhibit one and ask 
/ 


| 
| 
| 
| 
| 


'if apart from some of the writing on it you can identify 


9 | se | 
A Yes. 

Q And, is this chart generally an accurate chart 
|; of che port of Rio Heina as it was in May of 1967? 

A Yes, it ie, 


Q ‘Did there come a time in May of 1967 when you 


| were employed as a pilot on a vessel called the 
if’ 
| BEAUREGARD? 


Q Were you ervzloyed a3 a pilot on a vessel 


| called the BEAUREGARD in May of 1967? 


Yes, I was. 


I work in this ship as a pilot on that date. | 


And, was the ship at the port of Rio Heina? 


At Rio Heina? Is that correct? 


A 
A 
Q 
A No, the ship was to arrive about six P.M, 
Q 
A 


Yes, the ship was to arrive that day around 


an 
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g At whose request did you board the BEAUREGARD 


as the pilot? 


A I was requested by the ship agent to go to the 
' ship. 


Q And, was it a Sea-Land person or someone from 


Sea-Lend who instructed you to board the vessel as a 


pilot? 


A As I was leaving somebody in the name of 
| Manolin request me to go to the ship. 
Q Whet was Manolin's position with Sea-Land at 
time? 


A I can say he was the second of the company 


a 


ever there. Sometimes he received the documents, the 


ship's documents, and he handled the operation as an 


agent in the port. 
Q Did Manolin tell you that you must go to the 


|ship or did he tell you that you must bring the ship in? 


| 


A He told me that I have to go to the ship to | 
| 


enter tne ship because they requested the personnel for 


| eiz 2s. 


| 


Q Would you describe for me the condition of the 


ae at the time you made your first approach? 


We have heavy seas and as we saw that we 


| 
| 


}couldn't follow we return «. « « 
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12 | WHEREUPON, THERE WAS A FURTHER EXCHANGE BETWEEN THE 
14 
15 | 


We return back egain. 


From which direction were the heavy seas? 


| 
13 | WITNESS AND TEE TRANSLATOR LN SPANISH. 


A 

Q 

A We have heavy sea from the east. 

Q Was there any wind at all on the occasion of 
first approach? 

A We have winds, rains and the heavy seas. 


Q From which direction was the wind coming? 


We have east winds, 


t the time you made your first approach were 


| you using any navigational aids? 
A Ho, Only our. sieht, 


Q What navigational aids were available at the 


| port of Rie Heina in. May of 1967? 


THE INTERPRETER: 


Would you repeat your question? 
Q What navigational aids were available et the 
8 | port of Rio Heina in 1967? 
g | A I cén say that nothing because we didn't have 


| 
| 


| 
| 


| 
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Did the ship enter the harbor on the first 

approach? 

A No, in any way. 

Q Why didn't it enter the harbor? 

A Because the weather blocked the mouth of the 
port and we turned back. 

Q Who am the order to turn the ship back? 

A The pilot and the captain work together and 


as we saw that the weather blocked the mouth of the port 


| we decide to turn back. 


| WHEREUPON, THERE WAS A BRIEF OFF THE RECORD DISCUSSION. 


Q Did you make a second approach? And, answer 
yes or no. i 
A Yes, 
Q Did you have any conversations with anyone 
prior to your making the second approach? 
A He €@16 «.« 's 
MR. NELSON: 
a. eae La 
A I said I talked with aie at board before 
making the second approach. 
BY MR. KENNEDY: 
Q Aboard or not aboard? 
Yes, i calk, 
With whom did you have a conversation? 


“With Mr. Collie. 
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Who is Mr. Collie? 


Mr. Collie was at that time the general manager 


of the company, Sea-Land. 


Q And, where was Mr. Collie at the time you had 
this ccnversation with him? 
A He called me on the ship. 


How did he call you? 


By the frequencies on the ship. 


Q 
A 
Q By frequency do you mean a radio phone? 
A 


Yes, frequency means frequency thirty-eight 
through the radio of the port commander. 
MR. NELSON: 


Mr. Translator, esk him the frequency number. 


again. 

A At that time the frequency was the twenty-~ 
seven thirty-eight. 
| BY MR, KENNEDY: 
| Q Did you call Mr. Collie or did Mr. Collie call 
you? | 

A Mr. Collie called me on board. 

“Q And, what did Mr. Collie say to you? 


A He said that the weather was clear and that I 
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_ should try to enter the ship. 
Q Did yeu reply to Mr. Goll: 
A Yes, 1 tveply. 

What did you say to him? 


A I answered ‘hat we were going to make the 


' second approach. 


Q And, what did Mr, Collie say to you? 


A He told me to try to hurry in view of the 


Q Can you recall anything else about this con- 


| versation that you had with Mr. Collie? 
i 
} oh No, because immediately after we proceed to 
| the second approach and I didn't talk again with hin. 
0 Did Mr. Callie, sive you a teasen for trying to 


; 
i 


| come in the second time? 

| 

A Yes, because he pointed out that we should 
| 

‘hurry because of the better weather at that moment. 


Q How many ships had you plloted for Sea-Land et 


\Rio Heina prior.to May of 19677 


A Many, because I was a pilot of Sea-Land as 
i they began to operate over there. 
Q When you were bringing in Sea-Land vessels as 


la pilot at Rio Heina did Collie generally conaunicate 
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fe ee bee ated SAel oe Pao st Zi 
with you fron the harbor aaster's office? 
A No, sir, that never happens. . 
Q It never happened before this time? 
ae A Ne, Git. : 


Q Would you have made the 


aoe approach at the 
|} time you did had it not been for the radio phone conver- 
sation that you had with Mr. Collie? 


A Perhaps, because Mr. Collie repeats that we 


have better weather and we should Cry to enter the port. 


| pnuone influence your decision at this time? 


Q Did Collie's conversation with you on the ré @ 
¢ 


d 


17 A Yes, the conversation with Mr. Collie influenc 


18 | me to make the second approach. 


; Q I don't think you understand my question. I 
jém esking you if the fact that you had the conversation 
before you left che dock, and I ee ener now to the 
5° | conversation with Manolin, influenced you in making your 
6 |} decision to attempt the second approach. 

7 | A I said before that not the conversation with 


! 


8 | Manolin because at that moment was the conversation with 


9 lle. - ‘Collie, that I talk only with Manolin as I was leav- 


10 oe the harbor, the dock. 
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Q Would you tell us what happened in making your 
second approach? 


A As we were approaching again the entrance 


a WHEREUPON, THERE WAS A FURTHER EXCHANGE BETWEEN THE WIT- 


211 WESS AND THE INTERPRETER IN SPANISH. 


22 


- . . the ship was going slow ahead. 


But, &s we arrive to the entrance of the port 


i WHEREUPON, THERE WAS A FURTHER EXCHANGE BETWEEN THE 


| 
| 


WETNESS AND sHE INTERPRETER IN SPANISH, 


| A os » @B@in the wind fieht the ship .s« . 


te a Re a Loe, 


WHEREUPON, THERE WAS A BRIEF OFF THE RECORD DISCUSSION. 


WITNESS AND THE INTERPRETER IN SPANISH. 


| 


| 
pee THERE WAS A FURTHER EXCHANGE BETWEEN THE 


We have heavy seas... 
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« » @nd the river current . « « 


WHEREUPON, THERE WAS A FURTHER EXCIANGE BETWEEN THE 


WITNESS AND THE INTERPRETER IN SPANISH. 


A Have it in mind that the ship have a height, 
A « » » @ Lot of Reighe, 
A The ship began to incline... 


A .'« a fabkh oft. ce the left. 
WHEREUPON, THERE WAS A ERLE? OFF THE RECORD DISCUSSION 
| BETWEEN MR, NELSON, MR. FUSTE AND MR. DeORCHIS REGARDING 


| TRANSLATION, WHEREIN THERE WAS A GENERAL AGREEMENT THAT 


TEE PROPER TRANSLATION IN THE ABOVE ANSWER WOULD BE THE | 


'WORDS "FALL OFF", AT THE END OF THIS OFF THE RECORD DIS 


s || CUSSION THE REFORTER READ BACK THE ENTIRE ANSWER TO THE 
| QUESTION "WOULD YOU TELL US WHAT HAPPENED IN MAKING YOUR 
|SECOND APPROACK" AND THERE WAS GENERAL AGREEMENT AMONG 
COUNSEL THAT THE TRANSLATION APPEARING ABOVE WAS 


; ACCLPTABLE. ; 
| Q Would you continue telling us what happened as 


you were making the second approach? 
A As the ship began to fall off on the left we 


turn the rudder hard right. 


Q Did the ship respond to the hard right rudder? 


A We command half ahead, hard right, ... 
A . « ». but the ship didn't answer, didn't obey.| 


Q Did I understand you to say that in addition 


to calling for a hard right rudder there was an order 
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| given for half ahead? 


A Yes, 

Q Fo. what purpose did you give a half ahead 
order? : 

A In order to allow the ship to enter the 
eeneet. to follow the channel. 

Q Why would this help? 

A Yes, because normally the ship obey when you 
|turn the rudder left or right. 

Q How would the increase in speed from slow 

| whead to half ahead effect the ship in this circumstance 
A Because the operations of the ship, half 
(ahead means half.of the force of the ship. 


Q Were you trying to go faster? 


A No, in any way, only to recover the proper 


direction of the ship. 


Q Did the ship respond at all to the hard right 
,cudder, half ahead? 


, 


A Ho, sir, 4t dida't respond, 


What happened then? 
We stop the machines. 
Did you do anything else? 


Yes, we order to drop the wnchor cn the star- 
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BY MR. KENNEDY: 


| 
| Q And, then what happened? 

A We order full astern. 

Q And, what effect did this have on the ship? 

A The ship se ahead and the ship scrape the end 


of the breakwater, 


Q What happened then? | 
| 


A I gave three blasts requesting the help of the 


| tugboat, 

Q In describing the conditions which effected 
| the ship you mentioned the wind and the current, Was thé 
| current any stronger than you had anticipated it would 
be as you were making the second approach? 


A No, the river had this normal current except 


ie is going flood, 

Q Wes the river in flood at that tine? 

A No, 4k. waen't. 

Q fbout how long did it take before this tug 
(that you mentioned arrived? 7 


A In ten minutes the tugboat has the line. 


What did it do with the. line? 


Whose line was it? 


Q 

A Lt began to pull the ehip, 
Q 

A 


The line was from the shipboard, or the line 


| 
came from the ship. 


Q Where did the line run from on the ship? 
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Excuse me? 
Where did the line come off the ship? 


From the stern, from the starboard side. 


Was the tug able to remove the vessel? 
Yes, but the line broke. 
Did you see the line just at about the time 


it broke? 


A tee, I saw this, 


Q What was its condition then, wes it slack or 


Iwas {¢ taut? 
Q Could you see the rope that was running from 
| the ship to the tug? 

A Yes, from the bridge to the stern because I 
was on the bridge. 

Q And, at about the time it broke or parted 
could you tell whether it was slack or taut? 

A Yes, because the -- how do you say ... 

MR. NELSON: ' 


The tugboat. 


The tugboat. 


- e « the tugboat was pulling. 


KENNEDY 
You haven't answered my question, 


DeORCHIS: 
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MR. NELSON: 


No, because he only got to the 


never gave the alternative, was it tight 


MR. DeQRCHIS: 


His answer was yes because the 


pulling and he put his hand like that. 


MR. KENNEDY: 


| and then he answered, he interrupted and 


12 | ' MR. DeORCHIS: 
Ask him another question. 
14 BY MR. KENNEDY: 


15 Q Was the rope tight? 


have broken, 


18 : 


Yes, he answered the question fine. 


was it tight 


said yes, 


Or Slack. 


tugboat was 


Weil. do we understand thet his answer was 


THE ABOVE ANSWER WAS ARRIVED AT BY MUTUAL AGREEMENT 


20 | AMONG COUNSEL AS TO THE PROPER TRANSLATION OF’ THE 
21 | SPANISH WORDS OF THE WITNESS, 
4s 


He 


16 A Yes, of course, if it wasn't tight it wouldn't 


From the time that the tug began to pull up to 
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I the time that it broke c»vuld you see any slack in the 
2 || 1: 
I 
There was slack in the line. It was always 


|cight. 
Q Do you know where the Line parted? That is, 


did it part near the center, did it part near the tug or 


idid. i¢ part near the ship? 


A The Line broke in the eye cf the ship where 


the Line comes out of the ship. 

| Q When the line parted did the ship's position 
I 
with respect to the breakwater change any at all? 
| 
\ A Yes, because during the tugboat was pulling 


ship the ship go, went back. 
Yes, but when the Line broke the tugboete try 


puoh the sbhtp. 
A They recover the -- the tu;boat recover the 


| line and then he try to push the ship, the tugboat. 
BY MR, KENNEDY: 


Q You said that the tug arrived about ten 


i} 
te 
if 


iminutes efter the vessel made contact with the break- 


iwater. Were there any other tugs available at the sate 


H 
| time that could have rendered assistance to the ship? 


| 


| A No, there were not any other available in the 
' . 


port of Heine. 


Q Woutd it have been safer to leave the ship 


| 
| 
| 
| 
hey {t was and wait for other tugs or larger tugs to 


come to its aid? 


A Not in any way. Impossible. 


{ 


| 
| 
| 
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Q Why? 


A Because with the help, the eid or help of the 


fugboat, the Ship was still in position to be rescued, 


j 
” 


16 | co go outside, 

| Q What would have happened to the Ship if you 

18 cia attempted to remove her with the Cugboat? 

19 A In any way the ship was S0ing to hit against 
20 a rocks, 

21 Q That is if nothing was done? Is that correct? 
2 | A Yes, 

im 


| Q After the line par 


Ced in which position did 
| 
| the Ship wind up? 

| 


| 
2 |, A The stern Swung to the wesc, 
a Q Did the bow move at all? 
3 A No, the bow more or less stayed in the same 
10 | position because she have the anchor down at that time, 
16 | Q Did the whole ship finally move over to the 
17 | west? 
| 
18 | THE INTERPRETER: 
| ha the eau? 
= eg MR. KENNEDY: 
+ Q Did the whole ship finally or eventually move 
F % | over to the west? 
23 


A Yes, more or less, but the bow was in that 
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direction. 


I refer you tw the chart that you identified 


il 
,| earlier today. 


‘ 
4 Yes. 
5 There are two ships drawn in or what appear to 
6 |) be ships toward the bottom of the chart in the center. 
7|}Do you see them? 
17 


| Q Does the first ship, the one over to the right 


which has the writing 357 degrees more or less depict 


|" ship's position just after the stranding? 


au A In the bow, yes, but not in the stern. 

21 Q Was the stern further to the east or further 
i the west? 

23 |, A The stern was more to the east. 


i 


5 | 
| 
6 || the chart, that is the one with the numeral 015? 


ll i A Yes. 


Q Would you look at the second position shown on 


12 Q Does this position more or less show the ship 


13 alien it finally came to rest? 
ie | A Yes, this is the position, more or less. 
| Q Nad the tug not been used would the ship in 


2 your opinion have moved into the second position? 
4 || THE INTERPRETER'S TRANSLATION OF THE ABOVE QUESTION TO 


5 || THE WITNESS WAS MADE WITH THE ASSISTANCE OF COUNSEL. 


i ace 
7 | A No, because the tugboat can't enter this plac 


"| 


16 | WITNESS AND THE INTERPRETER IN SPANISH. 


WHEREUPON, THERE WAS A FURTHER EXCHANGE BETWEEN THE 


emcee et Saeenneeneci ee 


‘ 419a 
TORRES - DIRECT BY KENNEDY Sh | 


A Because the tugboat couldn't turn around be- 
cause they have no eaten, 

MR. KENNEDY: 

I am not too certain he understood the ques- 

tion, 
BY MR. KENNEDY :.. 

Q If the first tug had not been used would the 
| Ship have moved over to its second position, anyway? 
| THE INTERPRETER: 


Do you mean the first tug? 


THE INTERPRETER'S TRANSLATION OF THE ABOVE QUESTION TO 
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| 40 

| TORRES - DIRECT BY KENNEDY _ : 
| ra 


. 1 | THE WITNESS WAS MADE WOTH THRE ASSISTANCE OF COUNSEL. 
3 i 
2 | 
i 
3 || A Affirmatively, yes. 


4)/BY MR. KENNEDY: 
5 Q As the ship was moving to the west could you 


6 lltell whether it was making any contact with the bottom 


7 | below? 
8 | A Still in the first position... .» 
5 | 


10 || WEEREUPON, THERE WAS A FURTHER EXCHANGE BETWEEN THE 
1) || WITNESS AND THE INTERPRETER IN SPANISH. 


t 
| 
| 
! 
| 
| 


12 A . . . in the first position che ship couldn't 


14 i make contact with the bottom. 


| 
{ 


16 | THE ABOVE ANSWER WAS ARRIVED AT BY MUTUAL AGREEMENT | 
17 || AMONG COUNSEL AS TO THE PROPER TRANSLATION OF THE 


| 
18 |} SPANISH WORDS OF THE WITNESS. 


13 |, 

20 | Q In the first position yas any portion of the 
21 |i ship making contact with the bottcm or sides or any 

22 || place? 


| 


23 | A Yes, but only in the bow. 
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| Q As the ship moved did it then begin to nake 
contact with the bottom? 
A As the ship began to move from this position 


and the tugboat couldn't push him... 


WHEREUPON, THERE WAS A FURTHER EXCHANGE BETWEEN TLE 


|WITRESS AND THE INTERPRETER IN SPANISH. 


A + e - So the ship began to make contact with 
|the bettom. 
Q How could you determine that it was making 


|eontaeact with the botton? 


A Because we feel that the ship was hitcing, 


| making contact, 
Q HOW many years experience did vou have at 


, Rio Reina as a pilot before May of 1967? 

A I arrive to Heina in November 1962. 

Q is 4 obligatory for a shin such as the 
| REAUREGARD to use a pilot at Rio Heina? 


A Yes, the ships in the ports of the Dominican 


Republic, they use a pilot according to the laws of the 


| Dominican Republic. 


Q In your five years of experience before May of 
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| '67 had you guided other ships like the BEAUREGARD in 


| and out of that port? 


had you guided, had you piloted other ships like the 


| Q In your five years of experience at that port 
| 
| 


| DEAUREGARD in end out of that port? 

A Even bigger ships than the BEAUREGARD but not 
ot the height of the BEAUREGARD, 

| Q Have you guided other ships into Rio Heina 

| under conditions which were worse than the conditions of 
| May 5, 1967? 


A We have -- I have pilot other ships of the 


same company but not with it in this condition, weather 
conditions, 
Q Have you entered many ships similer to the 


BEAUREGARD under conditions which were equal or even 


r 
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worse conditions? 

A I have pilot -- yes, I have pilot similar 
ships but not ships with the height of the BEAUREGARD. 

Q In piloting the BEAUREGARD hata Rio Heina or 
into Heina did you consider, did you take into considera 
tion, the height of the ship? 

A The first kind of this ship to enter this port 
Was pliot by me. , 

Q Had you ever piloted the BEAUREGARD before? 

A Mény times, 

Q Rad you had any difficulty with the BEAUREGARD 
going into Heina? | 

A No, never, 


Q When the ship grounded by the bow, when the 


ship grounded at the bow, did it remain in a fixed posi- 


tion until the tugboat came? 


THE INTERPRETER'S TRANSLATION OF THE ABOVE QUESTION TO 


THE WITNESS WAS MADE WITH THE ASSISTANCE OF COUNSEL. 


WHEREUPON, THERE WAS A BRIEF INTERRUPTION AND RECESS. 


BY MR. DeORCHIS: 
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When the ship zrounded by the bow did it re- 
fixed pesition wnatil the t 


Cowld be « « x 


|WHEREVPON, THERE WAS A. FURTEER EXGCHUANCE BETWEEN THE 


\WITRESS. AND THE INYERPRETER IN SPANISH, 


A In ten minutes the ship could turn -- move a 


\little, but. the tegboat came end have the line, and 


'receive the Line. 


KR WAS MADE WITH A LITTLE DIFFICULTY If 


TRANSLATION, 
| 


questions so that you can answer them yes or no. Now, 


| 

| 

| Q Mey Tosres, - am trying to a&bk you siupie 
| 

| 

| 


my question was after the ship struck by the bow and 


| 


feo the time that the tugboat came cid the ship remain 


in the same position? 


i: We gave full steam and the ship... 


WHEREUPON, THERE WAS A FURTHER EXCiiANGE BETWEEN THE 


WITNESS AND THE INTERPRETER IN SPANISH. 
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A . . . the ship moved a little bit and then the 


|tugboat came and sent the -- took the Line. 


THE ABOVE ANSWER WAS ARRIVED AT BY MUTUAL AGREEMENT 
AMONG COUNSEL AS TO THE PROPER TRANSLATION OF THE 


SPANISH WORDS OF THE WITNESS. 


Q Were you concerned after the bow struck 
the ship was in danger? 


A Yes, of course, and that's why I called 


Q What was the number or name of the tugboat tha 
|'you called? What was the number or the name of the tug 
|boat that you called? 


THE INTERPRETER'S TRANSLATION OF THE ABOVE QUESTION TO 


THE WITNESS WAS MADE WITH THE ASSISTANCE OF COUNSEL, 


A RP-13 under command of Commander hojo. 
Q Before the tugboat arrived was only the bow of 
the BEAUREGARD touching the rocks? 


A Only the bow. 


Q Was the stern of the BEAUREGARD in deep water? 
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A Affirmatively. 


Q Was the tugboat given an order to take a line 


from the ship? 


THE INTERPRETER'S TRANSLATION OF THE ABOVE QUESTION TO 


THE WITNESS WAS MADE WITH TRE ASSISTANCE OF COUNSEL. 


A Yes. 

Q And, was the tugboat told to pull fron the 
stern of the BEAUREGARD? 

A Yes, sir. 

Q In giving those directions did you consider 


thet there is always a possibility that a line night 


MR. KENNEDY: 
I object to the form of the question. 
A Not -- not of my part because I was in the 


bridge and the operation of the line was in the other 


Had you had experience before with tugboats 
trying to tree a ship as big as the BEAUREGARD? 
A No, sir, because it never happens before. 


Q When the tugboat was pulling from the stern 
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was your engine also going astern? 


3 |THE INTERPRETER'S TRANSLATION OF TLE ABOVE QUESTION TO 


} 


4 ;yE WITNESS WAS MADE WITH THE ASSISTANCE OF COUNSEL. 


6 A Full astern. 
7 Q Just before the Line broke did the bow of the 
8 | BEAUREGARD start to come off? Just before the line brok 


9|\ gid the bow of the BEAUREGARD sta.t to come off? 


ll |i THE INTERPRETER'S TRANSLATION OF THE AZCVE QUESTION TO 
| 


12 || THE WITNESS WAS MADE WITH THE ASSISTANCE OF COUNSEL. 


- A Yes, sir, the ship was leaving -- coming out, 


IS | pack out of the breakwater. 


17 | run ABOVE ANSWER WAS ARRIVED AT BY MUTUAL AGREEMENT 


18 || AMONG COUNSEL AS TO THE PROPER TRANSLATION OF THE 


i SPANISH WORDS OF THE WITNESS. 
n | 
| 


21 | BY MR. DeOKCHIS: 
. * Q Before the tugboat started to pull and before 


gines full astern was the bow moving? 


you had your erm 
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4 We epprecilate as the tugboat was pulling that 
Ghip with draw from the end of the breakwater. 

Q but, my question was simple. Translate that. 
the bow in a fixed position before the pulling be- 
| gan? 


A As the ship went against the breakwater the 


Q See, you are not listening to my questions. 
|The question is did the bow csemain in a fixed position 
| before the pulling began? 


1 


THE IRTERPRETER'S TRANSLATION OF THE ABOVE QUESTION TO 


|THE WITNESS WAS MADE WITH THE ASSISTANCE OF COUNSEL. 


Yee, Lt was in. a. fixed piace. 


How long was the tugboat pulling ... ? 


| WHEREUPON, THERE WAS A BRIEF INTERRUPTION AND RECESS, 
| 
BY ER. DeORCHIS: 

Q Now long wes the tugboat pulling before the 


line parted? 


A Eight to ten minutes. 


\ship began to move because we gave full estern. Ps 
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Was the bow still aground after the line ae 


Q 

A As the line broke the ship was. going back. 

Q After the Line broke was the bow still sige 

A It began, the bow began to be free because the 
ship began to move back. 

Q Was the bow « « « 

MR. RELSON: 

No, he didn't get your full answer, something 
| about it going back evenly to the side. IZ don’t know 
lwhether that is good or bad but we ought to get the whole 
l anawer. 

MR. DeORCHIS: 


That is not the answer to the question, anyway, 


IBY MR. DeORCHIS: 
Q Vas the bow still touching the bottom, still 
i'touching the bottom after the line hroke? 


A No, the ship had left the blocks. 
AS ARRIVED AT BY MUTUAL AGREEMENT 
|AMONG COUNSEL AS TO THE PROPER TRANSLATION OF THE 


|SPANISH WORDS OF THE WITNESS. 


After the ship left the blocks was it still 
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touching the bottom? 

A No, the ship began to touch the bottom when 
they move to the second position. 

MR. NELSON: 


No, when they moved close to the second posi- 


tion. 

THe LUTERYPRETER: 

Close to the second position. 

EY MR. DeORCHIS: 

Q Do you know what caused the line to part? 
| Do you know what caused the line to break? 

aoe No, sir, I don't know because I was in the 

bridge and I couldn't know the reasons why. 

Q Who was on the bridge besides you at the time 
the line parted? 

A The captain and one officer. 

Q Who was at the wheel? 


A A marine, but he doesn't remember. A sailor, 


| THE ABOVE ANSWER WAS ARRIVED AT BY MUTUAL AGREEMENT 


: | avons COUNSEL AS TO THE PROPER TRANSLATION OF THE 
eee WORDS OF THE WITNESS, 


but he doesn't remembex,. 
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Q When the Line parted was there any criticism 
from anybody on the bridge? Any criticicom of the tug- 


boat from anybody on the bridge? 


A No, because it wasn't the fault of the tugboat 


because they were pulling on it. 

Q Wheat was the state of the sea at the time that 
the tugboat was pulling? 

A The sea was high or they have heavy seas be-~ 
cause they have wind, because there was wind. 
THE ABOVE ANSWER WAS ARRIVED AT BY MUTUAL AGREEMENT 
AMONG COUNSEL AS TO THE PROPER TRANSLATION OF THE 


SPANISH WORDS OF THE WITNESS. 
WHEREUPON, THERE WAS A BRIEF OFF THE RECORD DISCUSSION. 


EY MR. DeORCIIS: 

Q Sir, I asked a simple question which can be 
answered yes, no, I don't know, and the question was in 
pulling, when the tugboat is pulling in heavy-seas do 
lincs frequently break? Yes, no or I don't know. 


s| 


(asa TEERE WAS QUITE A LENGTHY DISCUSSION BETWEEN 
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A It as related to the position of the tugboat 


|because if you gave him a thin line or an old line 


es es e 


| WHEREUPON, THERE WAS A FURTHER EACUANGE BETWEEN THE WIT- 
H WII7 


| NESS AND THE INTERPRETER IN 


SPANISH, 


» « &£ Chas 26 a heavy tugboat, a strons 


could break ithe ine. 


: THE ABOVE ANSWER WAS ARRIVED AT BY MUTUAL AGREEMENT 
MONG COUNSEL AS TO THE PROPER TRANSLATION CF THE 


THE WITNESS, 


bridge at the time the Line broke was 


ithere any ¢riticienm of the tu 
MEY BELSON: 


You asked that question before. 


Im. DeORCHIS: 
No, I said before the people on the tugboat. 


No, I didn't Listen or, it wasn't reported to 


| TORRES - CROSS BY DEORCHIS 
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| Q You were hoping the line would not break? Is 
| 
, that correct? 

| 


A Affirmatively, 


Q But, you knew, based on en an that 
lines frequently break in heavy seas? 
3 A My answer was yes, according to the condition 
of the Dine and the. ..< 
WHEREUPON, THERE WAS A FURTHER EXCHANGE BETWEEN THE 
— AND THE INTERPRETER IN SPANISH. 
| 
ok - e » and according to the force of the tug- 
;Doat. 
Q And, how about the condition of the sea it- 
self? | 
| A I said before that we -- there was wind and 
that we have heavy seas. 
Q And, in heavy seas is there more risk that a 
line might break? 
| A Yes, because when the tugboat is pulling the 
ship chat is in a fixed place the line is -- how do you 
oe -- tight, and is completely different, it is differ- 
ent when the ships are moving. 


| 
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Q When you apprvached the second time was the 
decision to go in the joint decision of you and the 
captain? 

A Yes, because as you remember when Mr. Collie 
called me he said that we really should try to go ahead 
because of the better conditions. 

Q When you approached the second time could you 
see the mouth of the port? 

Yes, because chere was wind but no fog. 
From what direction was the wind? 

From the east. 

At what speed were you approaching? 

We came slow ahead in coming into the port. 


Q At slow ahead as you approached the second 


time was the wind affecting your navigation? 


A No, because cs we came £0 the mouth of the 
7 || port there was no fog but w2 have wind, there was wind, 


8 lithe wind came. 


Q Did the wind surprise you? 
Q The question is when you approached the second| 


10 || time did the wind thet cane up ses fF | 
14 Q se a GEE 22 Guepeisé youl Yes or no. 
15 Yes, we were surprised. 


16 Is there a current outside the breakwater? 


A 
Q 

17 A The nornel current of the river. 
Q 


18 Does that current run from east to west? 


A It cross two or three times the river but when 


Dp outside is more or less west cricnted., 


a 1 
rane, LF 
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3 Q iow far from the breakwater do you normally 


a 


find this current? 
5 A The current run normally at the end of the 


6 | breakwater. 


8 |ldid you find that the current was at a different place? 
3 A I don't remember because as we came in the 


7 Q This time as you approached the second time 
10 | wind surprised us and threw the bow to the west. | 
4 


| l 

17 | Q Do you remember betag interviewed oy Mr. 
18 r 3 an oe | 

Kennedy sometime ago? 
" A Yes, sir, 
- Q At that time did ycu sign a stetement for Mr. 
21 

Kennedy? 
22 G 


A Yes, siz. 


! 
| 
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Did you mention to Hr, Kennedy the conversa-~ 
you had by radio with Mr. Collie? 
didn’t ask me, 
you remember Mr. Collie end I interviewing 
|you some time ago? 


A Yee, gir, 


! Q At that time dic you mention to either Mr. 


| 


| Collie or myself that you had a conversation with Mr. 


| 
|Manolin? 


A You didn't ask me. 


Q Did you tell me that you had a radio teicphone 
| 


|coaversation with Mr. Collie? 


A When? 


When I talked to you, 


Wo, I didn't say that to you, 


a 
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Q Do you know were Mr. Collie is now? 


i A No, I don't know, but I saw in the newspaper 


Q Do you know where the tugboat captain of the 
¥ 
| kP-13 is today? 
A According to wy knowledge he is working in the 


port, in a tugboat in the port of Santo Domingo. 


Q Do yeu know his name? 


| 
| | | 
lehat he died. 


A The name, the family name is Rojo. 
Q What was the number of the tugboat whose line 


|broke? 
| A RP-13. 


Q And, who vas the captain of that boat? 


A Mr. Rojo. 


| Q Mr. Torres, I asked you whether you had 


| 


| 


ipiloted into Rio Heina many ships similar to the 


|BEAUREGARD under equal or even worse conditions? 
| A We have enter Sea-Land's ships but not with 


this weather, 
Q ir, Torres, is that your cignatuze at the 


| bottom of the statement? 

A Yes, 16 ie. 

| Q Is that the statement that you geve me in 
| September @f 19727 


Yes, in the presence of Mr. Collie. 


Do you @ffirm what you said in thst statement? 


L£ XL hed been in the circumstances I would 


sated ff. 
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MR. KENNEDY: 


Would you show him the statement? 


Q You would have denied what? 


Mr. Collie called me to say this. 


Sr Nee 


res want to deny now? 


| A Mr. Collie had a great deal of influence durin 


Q Well, is there anything in this statement thet 
ihis life. 


l sy MR. DeORCHIS: 
Q Mr. Torres, the question is not about Mr. 
|; Collie. The question is about you. Do you wish to deny 
anytniag in this statement? Tell him the question is no 
about Mr. Collie. The queetion is about you. 

A Mr. Collie called a to say this to you and I 


do -- I did this on his influence, because of his in- 


fluence. 


, 


Q The question is is there anything in this 
statement which you signed on September 28, 1972 which 
you wish to deny or which you say is incorrect? 

A I have entered all kinds of ships but not with 
that ship with weather like this. oe 

Q As I understand it you are referring to the 


statement in paragraph one. Is that correct? 
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A Yes. 
Q Now, would you tell me in paragraph one which 
part of that paragraph you say is incorrect now? 
A This is the pert of the deatacne tu that I 


want to deny, thet I wish to deny: I am telling the 


truth and I made a ecimilar declaration to the commander 
of the port. 

Q You made what similar declaration? 

A I declare to the commander of the port what 
happened exactly and this is on the file with the 


commander of the port. 


Q Mr. Torres, I still don‘t understend what part 


| of number one you say is incorrect What words in that 
| 


number one paragraph are incorrect? 


A The words that I explained that I enter ships 


in worse conditions, similar or worse conditions, 


THE ABOVE ANSWER WAS ARRIVED AT BY MUTIJAL AGREEMENT 
AMONG COUNSEL AS TO THE PROPER TRANSLATION OF THE 


SPANISH WORDS OF THE WITNESS. 


Q Did. you enter ships under conditicns which 


{were similar but not worse? 
WHEREUPON, A TAPE RECORDING WAS REPLAYED SEVERAL TIMES. 


A With this kind of wind and beavy seas I could 


not enter a ship. 
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WHEREUPON, A TAPE RECORVIUG WAS REPLAYED SEVERAL TIMES. 
| ATER TRE SECOND REPLAYLUG OF THE TAPE MR. FUSTE AND ik. 


I NELSON AGREED ON THE FOLLOWING ANSWER: 


A With this type of wind and these kind of heevy 


|, Sea you cannot enter a ship. 


Q The conditions that you 


. * 


| waet conditions? 


A From the very beginning 2 stationary 
| weather that was going through. 

NEDY: 
Mr. Interpreter, should the expression 


| stationary weather be interpreted as stationary front? 


} WHEREUPON, THERE WAS A BRIEF OFF THE RECORD DISCUSSION 
THE LHLERPRETER: 
xes, Chie is ithe correncse. : 
DeORCHIS: 
What do you mean by stationary weather? 
That means for me many rains, many winds 
Oing through, passing. 
Q In between the rain and the wind and the 
ile you get periods of clear weether? 


A Yes, of course. 


TORRES - REDIRECT BY KENNEDY / 
Q When you gave up the first approech it was 
'during one of these periods of bad weather? Is that 


‘correct? 


A In effect because in the front of us all was 


\dark and we have to turn back. 

10] Is that because you couldn't see the mouth of 
the harbor? 

A Yes, we couldn't see the mouth of the port end 


ithe beginning -- and the end of the breakwater. 


| 


Q And, the second time when you made the decision 
ithat you were going in it was because the weather had 
‘cleared momentarily? 


A Affirmative. 


Q But, just as your bow reached the entrance you 


j were surprised by a gust of wind? Is that correct? 


A Exactly. The wind come again but without fog. 


Q Mr. Torres, would you please explain why you 
gave the statement that Mr. DeOrchis has referred to if 


at least portions of it were not true? 
| 


A Mr. Collie called me before and talked to me 


BY MR.KENNEDY: 
| 


ito give such statement to one person coming to his 


re to a person who was coning. 
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4 Q Did you discv3s with Mr. Collie what would be 
5 ||contained in the statement? 
6 A No, sir, I did not discuss the matter. 
7 Q Why did you give a statement in the presence 


8 |}of Mr. Collie and Mr. DeOrchis if you felt that at that 


————s 


A Remember that Mr. Collie was a person of a lot 


‘time at least portions of it were not true? 


1S |} of influence and that in our work we depend more from 


16 | the companies than from the commander of the port. 


17 || Q Which companies are you referring to? 


18 A Mr. Collie was the manager of the Sea-Land 


139 || company. 
| 
‘i sd Q When you referred to companies are you 
| 


| referring to steamship companies? 


22 


A Yes, I am referring to ship companies or ship | 


_ 23 bi eiaie bc. aia Sometimes they have a big influence with the 


1 || government . . , | 


6 A » « » and you have to cooperate with them if 


° 


71 they request such help. 


8 | Q Did Mr. Collie have any influence with the 


3 || sovernment? 
ky A He was a man with a Lot of influence with 
ll | great consideration, but I cannot say exactly. 


12 ie In answer to one of Mr. DeOrchis' questions 


13 | you said just after the vessel's bow made contzct with 


14 || the breakwater she was in danger. Would you tell me 


1S | what the danrer was? 
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, A The danger was that the ship couldn't go shead 
| thet the ship have to go east. 


Q If the tug that was employed were not employed 


would the ship have remained wheze it was or would it 


have moved to the west? 


A Yes, the snip would go to “the west if they had 
not used the tugboat. 


Q You said that when you made ths second approsc 
or fust before you made the second approach that Mr. 


Collie had advised you that the weather had cleared and 


| you did say also that the weather had cleared. Now, was 
it clear just at the entrance to the port cr had the sky 
completely cleared? 


A ‘The fog hes disappeared. 
A ‘They have the visibility of the port. 


Q But, had the sky cleared completely or had the 


weather cleared completely or had it just cleared at the 


entrance to the port? 
L eee The darkness was past but the clear time wae 


lat the -- the first part of the darkness was past, but 


at that time it was clear at the port. 


Q Wes there other bad weather moving in from the 


‘east which would eventually pass c rer the breakwater? 


| A Yes, effirmetively, but without fog. 
20 || By MR. DeORCHIS: 


21 Q You have testified that you were influenced 
22 iby Mr. Collic. 


He has a witness to that effect. 
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Q Did you report to your superiors in the 


>i government at any time thet Mr. Collie was influencing 


| you? 


A No, but in the presence of the commander of 
the port Mr. Collie called *im to enter the ship. 
Q That is when he called you on the radio? Is 


that correct? 


A Yes, as he called from the office 
Esai ies ts cf the port. 

Q That is shia he told you that the ei bib aw Pema 
improved? 


A Yes, 


MR, RENNEDY : 
What did h2 say after that? 


A And, to come in et that time. 
RENWEDY : 


Q When you were preparing to bring the ship in 


| you thet the stevedores waive waiting to work the ship 


! 
| anid that there was a tug standing by? 


| A Yes, sir, because Mr. Collie pointed out that 


eis were around six and thet they have the stevedores 


| 
|, ceady. 
i 


You mean that it was six o'clock? 


Yes, because the stevedores were requested for 
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Calderon - Direct - Kennedy 
DIRECT EXAMINATION 
BY MR.KENNEDY: 


Q Sir, for the record would you state your full 


Virgilio Antonio Rojo Calderon. 


What is your occupation, sir? 

Sailor, merchant sailor. 

By whom are you presently employed? 

By the company Baez and Ranick. 

By whom wore you employed in May of 19677? 


, With Dominican Navy 48 a sergeant. 


THE ABOVE ANSWER WAS ARRIVED AT BY MUTUAL AGREEMENT 
Q Were you employed at that time at a particular 


port or did you work at various ports? * 
A I was working in the port of Santo Domingo 
and the port of Heina. 
Q..-s At ~ what port were you working on May 5, 19677? 
A In the port of Heina. 
Q Were there any other Navy tugs employed at the 


port of Heina on May 5, 19677 


Were there -- excuse me? 
Q Were trere any other Navy tugs employed at the 
port of Heina on May 5, 19677 
& Mine alone. a 
Q When you say yours, were you eaployed on the 


tug at that time? 
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19 | No. 
23 Q Were you employed on a tug at awk time, that a 
is on May 5, 1967? 


A I was employed in the tugboat of the Marine, 
of the Navy. 

Q What was the name of the tug? 

A _— RP-12, HERCULES. 

Q Did you on May 5, 1967 learn that a ship 
named the BEAUREGARD had stranded outside of the harbor? 


~ 


A Yes, I went to maneuver with the ship. 

Q How did you first learn of the stranding? 

A We wait for the ship within the port but as 
the pilot of the ship gave three blasts of the whistle 


% 


we went to the ship. 
Q You said you were waiting for the ship in the |- 
port. What were you waiting for it for? What were you 


going to do with it when it arrived? 
A We wait for the ship with the machines on, 
free, the machine idling, in free navigation, waiting 


for the arrival of the ship. 
Q What were you going to do with your tug when 


the ship arrived? : 

A To push the ship, in order to have the ship 
approaching the dock, or if he have to be turned to help 
bim to turn. : 


Q So, after you heard the three blasts on the 


ship's whistle what did you do? 


A Immediately I went to the position where the 
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| 
ship was. 
Q How long did it take you to get to the ship? 
A About four to five minutes. 


Q What did you do when you arrived alongside the 


om 


vessel? 
A I asked the pilot what we were going to do and 


the pilot answer to take a line from the stern. 
Q And, did you take this line from the stern? 
A Yes, we take it from the -~- the line from the 
stern of the ship. 
Q After you took the line what did you do? 
A. I began to pull the ship and the ship began to 


before the eye of the ship. 
Q Were you able to see the line as you were. 
pulling on the line and moving the ship? 


A Yes. 
A Yes, I saw this because we have a glass. 


A As {i was pulling the ship a aia te move to 


move but then the line broke in the -- what we called =I 


7 ot And, between the time you started pulling on. 


A East. To east. ’ 
6 |BY MR. KENNEDY: 
8 the line and the time the line penta? did the line at an 


8 time become slack? 
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14 A Ho, the line was tight all the time. 
15 7 | 

Q What was the condition of the sea at the time 
16 || you were pulling the line and the ship? : 


A We have heavy sea and wind. 
A And, rain sometimes. 


Q During this time was 
your tu oL 
down in swells? & going up and 


A The line was all the time tight but the tug- 


boat stay with the... .- 
Bow. 


A - « « bow, with the bow raising and going up 


and down. 
Q Are you referring now to the bow uf the tug 


17 | or the bow of the vessel, the bow o< the ship? 


18 A of the tugboat. 
“ A It was the tugbcat that was moving and the 


Caan was moving by the .« « « 


bow and the movement of the ship from the stern, at any 
a cause the line to become slack? 


No, in any moment because the . « « 
Not in any moment. 


Not in any moment because the line was all the 


time pulled by the tugboat, was at all times being 


4 . « - by the stern. : 
5 Did the movement of your tug, that is in the 


pullec full by the tug. 
. How could you tell where the line had parted? 


20 ||you have indicated that the line parted at the point 


a\ |l where it was coming out of the ship through this eye. 
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A _—sC Because I was watching at the point where 
line was at the stern of the ship. 
Q Did you take the line aboard after it pester 
A 7 Yes, we put it on board. | 
Q Was any of the line hanging over the side of 
the ship? 


A No, because it broke exactly on the eye. 
Q Before you heard the three blasts of the 


whistle did you have your radio on? 


4 No. 
Q Now, i£ instead of taking the line from the 


ship your tug did nothing but just stand by do you heve 


j 
an opinion as to whether the ship would have remained | 
| 
4 


exactly where it was or whether it would have moved? 
8 | A Yes, the ship weuld move to the rocks, to the | 


7| place... 
12 | Anyhow, he would approach the rocks. 


In which direction? 
To approach the place where the rocks were. 


After the line parted did the ship move to the 


A Yes, the ship moved to the west. He 
approached the old tanker. 

Q Did you see the ship when it had rested in 
thie other position? | 

A You mean in the last? 

Q In the last position. 


A Yes, the ship was approach + + 
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4 A . . . after the wind -- after the wind pushed 


6}; 1ite there. 
8 "In your opinion had you not made an attempt 


9]/to pull the vessel off the rocks would it have gone 
10 || westerly to this position that it eventually found it- 


1 | self in, anyway?" 
18 A Yes, the ship was going to ink position be- 


20'| cause of the wind and the heavy seas, anyway. 
14 | Q For how long had you been in the Marina de 


| 15 | Guerra? 
A Twenty years and two months. 
Q And, why did you leave? 


A 4 request my .. . 
* A I request my retirement because for my -- the 
| years that I have in the cea Peaner years, and to 


S|the ship the ship stay by the rocks, the ship lean or = 


2] receive the -- and for my age. 


14 | Q Were you working on tugboats all this time 
15 | that you were in the Navy’ 


Ie A An average of thirteen to fourteen years . . .« 


21 
| * « « and now I am commanding a tugboat. 
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CROSS~ EXAMINATION 
BY MR. DeORCHIS: 
Q Mr. Rages besides your tugboat were there any 
thes tugboats assisting the BEAUREGARD on the Pcoiias day 
Yes, there was another an, 13. 
Was that the RP-13? . 
Yes, | : 
Who was the captain of the RP-137 
Mr. Dias Gonzales, sergeant of the Navy. 
Do you know where Mr. Gonzales is now? 
He is -- all I know is that he is in the 
Marine, in he Navy. . 
Q When is the last time that you saw Mr. 
Gonzales, Captain Gonzales? 
A Since I was with the Navy I didn't see hin 
again. | 
Q You mean since the tine that the BEAUREGARD 


grounded you never saw him again? 


A Yes, i saw him in the Navy. 


Well, when is the last time that you sew him? 
I don’t remember, 


Have you seen him in the last four years? 
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Yes, I saw him. - » 


. about three years cr two was the last 


I saw him on the street in the Santo Domingo. 
Q Where was the RP-15 at the time that you 


heard the three blasts? 

A Was in Santo Domingo. 

Q Is it your testimony that the RP-12 was in 
Heina and the RP-13 vas in Santo Domingo at the time 
that the ship grounded? | 


A Yes, I was .. e 


A . « « around one hour and a half arrive, the 


RP- 13 e 


~ 


A From Santo Domingo to Heina the tugboat came 
one hour . . 

A The tugboat takes about an hour to go from 
Santo — to Heina, plus whatever time it takes to 


call hia. 
BY MR. DeORCHIS: 


Q Were you the only tugboat in Heina at the 
moment that the BEAUREGARD grounded? 


A On duty, yes, I wae alone, because. cag Rio» 


ileina was in repairs. 
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MR. DeORCHIS: 


Would you mark this as an exhibit? 
MR. NELSON: 3 


May we see it now? 
MR. DeORCHIS: 
Sure. 
MR. KENNEDY: 
; Finally may we see it? 


MR. DeORCHIS: 


You haven't seen it? 
KENNEDY : 
We haven't seen it. In fact, you denied 
even had it. 
MR. DeORCHIS : 
That isn't so, Mr. Kennedy. 
MR. KENNEDY: 

That is true. I made a file note on chat con- 
versation. Y didn’t know you had this one. I knew you 
had one .. . 

MR. DeCRCHIS: 

I asked you whether you had statements. 
MR. KENNEDY: 

I asked you whether you had statements. 


MR. DeORCHIS: 


And, I never told you whether I did or not. 
When did you last see Mr. Fuste? 


In the last few days in the tugboat., 


_ 8 
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Last Friday. 
Had you ever seen Mr. Fuste adeed. thant 
Only Friday. I didn't see him before. 
Q When Mr. Fuste came to see you Friday did he 
show you a paper you had signed? | 
A Yes. 


‘al A Yes, the time Mr. Collie ... 


- 19 | 
ho 


A - Yes, the paper that Mr. Collie... 
Q Was that the paper that you signed in front of 
Mr. Collie in 19727 


A Yes. 


A Yes, in Mr. Collie's office and he was alive. 
- when Mr. Fuste showed you the paper Friday did 
you read the paper? | 
A Yes. 
Q And, did you discuss it with Mr. Fuste? 
A I talked to Mr. Fuste that I have done this 
at the tive that Mr. Collie called me to make this 


declaration. 


Q Did you tell Mr. Fuste after you had read it 


on Friday that it was correct? 

& tans I pits hia that that was the statemen* 
that I make to Mr. Collie. 3 

Q Would you look at this paper and tell me if 
that is the paper, if that is the statement that you 


gave Mr. Collie in 1972, a copy? 


" 455a | : 
Calderon - Cross - DeOrchis 3}, 3.4] 
A Yes. : 


Q Is that jase signature at th bottom of the 
second Peers ; 

A Yes, I whinaiite: 

Q And, on the front page is that your signature 
along the side? po sf 

A Yes, I signed the front page and at the bottom 

MR. DeORCHIS: un | i 

May I have plaintifé' 8 exhibit two, and I 

weit like to hand Mr. Kennedy and Mr. Nelson, in order 
to save time, an English translation aud ask you if ie 


would agree that that is a correct translation. 
MR. DeORCHIS: | 


May we have this English translation marked 
for identixication as plaintiff's exhibit three and have 
the record show that Mr. Nelson and Mr. Fuscte who are 


fluent in Spanish have agreed that that is a fair and ° 
correct translation. 


BY MR. DeORCHIS: 

Q Mr. Rojo, you said that someone on the ship 
told you to take a line from che ship. Who was that 
person? ) » 

A The pilot. 

Q Did the pilot give you orders in Spanish? 

A Yes, the pilot talked to me because I don't. — 
speak English. He talk to me to take the line by the | 


stern. . 


Q How did he communicate with you? Was it just 
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16 | by voice or was it with some radic? 


17 


3 
4 


5 


A 


The pilot talked to me with his voice as I 


arrived to the ship. 


Q 


harbor for the BEAUREGARD. 


A 


You said that you had been waiting inside the 


Yes, that is correct. 


Is that correct? 


inside the harbor. 


Q 


Did you use that frequency 2738 at any time 


on that day that the BEAUREGARD ran aground? 


A 


No, only after the — was aground that I 


| talked to the pilot. 


And, was that on 2738? 
Yes. 


Q 
A 


Q 


Did you receive any messages from the 


commander of the port on that day? 


A 


order from the commander to work ali the needed time 


Yes, after the ship was ground I receive an 


6 || with the ship. 
We came to the harsor three times to clean the 


11 


A 


filter of the machines that were overheat. 


Q 


Do you remember a line which got into the 


propeller of the RP-13? 


A 


Yes, I remember the line that was ~- what is 


the word to use .. .« 
MR. DeORCHIS: 


Of the propeller, yes. 


- of the propeller of the other . 


We work with the ships 


— 


ee es 
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« « « Cugboat,. 
NELSON: 

He said of * ‘e other tugboat. 
FUSTE: 

Of the other tugboat, RP-13. 
MR. DeORCHIS: 
Of the 13. 


MR. NEWSON: 


oo  »\ — “tf —-pD 
i aa 


I want that in the answer, of the other... 


a % A Yes, I remember the line that was ... 
14 | MR. HELSON: 
15 | Twisted up in the propeller. 
is A e « « twisted up in the propeller of the RP-13). 
7 MR. NELSON: 
18 | No, sir, I still want the word he used, was 


‘189 the other tug, the RP-13. 


20 A Yes, on thecther tug, RP-13. 


21 || BY MR. DeORCHIS: 


ade Q That line got around the propeller of the 


23 || RP-13 when the line broke? Isnt that so?: | 


hth *" 
Ae , 
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No, no, the line that broke was mine. 
The line that got around the propeller of the 
RP-13, what happened to that line? 
A We took the RP-13 inside the harbor with the 
line on the propeller. : 
Q Was that a towing line, the line around the 


propeller, was that a towing line or was it a line from 


the sk‘p? Let's put ic that way. 

A No, it was from the ship. 

Q Did you assist the RE-13 back inside the port 
of Heina? - - Pius 

A Yes, from buted ches took him inside. 

Q Was the line that was around the propeller of 
the RP-13, was that line removed? 

A Yes, after the tug was inside the harbor. 

Q Was that line used to make fenders? 

A I don't know what they done with. 


Q You said it took four or five minutes to go 


out to the location of the BEAUREGARD after you heard 
the three blasts. Is that correct? 


A Yes, because we stay from the end of the port 


waiting for the arrival of the ship. As they blast I 


went to the ship. 


"ly yaa? 
GN 


459a 
Calderon - Cross - DeOrchis 


1 Q Who was on the tugboat besides you? 


2 A The person in charge of the -- the engineer 
3 || and two more sailors. Co 
4 Q When you arrived alongside the BEAUREGARD in 


5 | what direction was the ship re relation te the break- 


6 | water? 


8 || WHEREUPON, 7eeRe WAS A LONG CONVERSATION = SPANISH 


$9 || BETWEEN THE INTERPRETER AND THE WITNESS. 


i THE INTERPRETER: 


12 He needs a sheet of paper to explain. 


15 | DURING WHICH THE W™TNESS DREW A SKETCH. 


7 | BY MR. DeORCHIS: 
18 Q Are these two things you drew here, is that 
18 || the breakwaters, this one and this one? 


a A Yes, this is the old tanker ... 


14 | WHEREUPON, THERE WAS A BRIEF OFF THE RECORD DISCUSSION”: 


37 
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A - « e and this is the BEAUREGARD. 
Q I will put a B on the BEAUREGARD and a T on 


the old tanker. 


A Old ship, old tanker. 


Q is that the tanker which is sunk near the 
breakwater? 

A Yes, it is. 

ee will mark that with a T. ‘How long did you 
pull on the line before Se acted? 

A Around ten minutes on the pulling and it was 
tight. 

a During the time oe: as ane pulling did the 
direction of the ship remain the same? 

A During the time we were pulling the ship moved 
to the east .. . Df 

MR. NELSON: 

In the direction I was pulling. 

A ae rt the direction I was pulling, avoidin 
the ship to hit the breakwater. 
| BY MR. DeORCHIS: 

Q Would you draw a line and a small tugboat to 
shew the direction of the line and the location of the 


tugboat? 


| 
| 
7 


46la 
Calderon - Cross - DeOrchis 


MR. KENNEDY: 
At what time? 
MR, DeORCHIS: 


When he was pulling. | 
A That is the position. 


BY MR. DeORCHIS: 
Q Now, after the line parted did you have 
further conversation with the pilot? 


A He told me to get around and to push. 
A I turn to push in. | 


Q On which side were you pushing? 


A I was pushing from the left side, .. . 


A . « « port side. 
BY MR. DeORCHIS: 


Q Did the pilot ask you to take another line 
before you went to push? 
A No, he told me to get around to push in order 
to save time. 
Q Did your tugboat refuse to take another line? 
MR. KENNEDY: 
At what time? 
MR. DeORCHIS: 
At the time right after the line broke. 
A At that time I refuse to continue to push hbe- 
cause I was -- I have in my back the air... 
MR .NELSON: 
Behind me the showers. 
A - « - behind me I have the showers, so -~ and 


then I turn -- I turn around and the pilot toid me to 
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| | have another line. 


THE REPORTER: 
"Did your tugboat refuse to take ancther 
-- Mr. Kennedy: "At what time?" -- Mr. DeOrchis: 


the time right after the line broke.” 


WHEREUPON, THERE WAS A FURTHER EXCHANGE BETWEEN THE WIT 


AND THE INTERPRETER IN SPANISH. 


& No, I don't refuse to take any line. I obey 


the orders of the pilot to turn around, to get around 


the ship... 
MR. FUSTE: 
And push. 
A e « e and push, 
MR. FUSTE: 
(Spanish phrase) } 
BY MR. DeORCHIS: | 
a er 
MR. NELSON: 


Wait, now, wait a minute, go ahead -- you 


heard it, too, sol... 


463a 
Calderon - Cross - DeOrchis 


BY MR. DeORCHIS: 


Y¥@ 4) 1% 
ee in 


Q How long did you neattion pushing on | the ee 
side after yay went to the port eon 7 


i e 


A a4 don! t remember. 


WHEREUPON, THERE WAS A FURTHER EXCHANGE BETWEEN THE 
WITNESS AND THE —_— IN SPANISH. 


A I don't eensaies exactly but more or less 
forty-five minutes, three-quarters. | ; 

Q At one time you ment ioned a second Line. Is 
that correct? 
A Yes. 


Was the second line also a ship's line? 


At what time were you asked to take that Line? 


Q : 
A Yes. 
Q 
A 


When I couldn't push on the inside any longer. 


Q At what time did the tug RP-13 arrive along- 1 


1 || side the BEAUREGARD? | 


1 


A Around one hour and ecnam minutes from sie! 


Domingo to Nated:. 
A Yes, the pilot requested me to take the line 


to the breakwater but I couldn't because this has to be 
done with a little boat. 


A Yes, and it was a little boat who take the 
line to the breakwater. . . 
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A . ». « because the tug couldn't take the line. 
BY MR. DeORCHIS: a 

Q What time was it when you went into the port 
because your engines overheated? What time was that? 

A Now I don't remember. I really should take a 


look at the book we have on board... 


Q When your boat, the RP-12, assisted the RP-13 
back inside the port because the RP-13 had the line around 
the propeller was there any tugboat pulling on the ship 
during that time? 


A Not in this moment. 


Q How long were you inside the port assisting 


the RP-137? 


A No, I take him to the dock and I came back 


| again to the ship. 


Q When you came: back to the ship had the stern 


of the BEAUREGARD moved to the west? 
A No, it was in its place. 
It had not moved? 


No, as he came back the ship was lying on the 


MR. NELSON: 
Side. 


. « eShallows or the sand. 
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MR. NELSON: 


No, he didn’t say as he came back, he said 


when I left to take it in the ship was already aground 
as she stayed, and that's where it was, she had already | 
arrived in its place and from there didn't move. Now, 


this is what he said. 


WHEREUPON, THERE WAS AN OFF THE RECORD DISCUSSION BE- 
TWEEN THE REPORTER AND COUNSEL. | 


MR. NELSON: 

He said when I took the tug in the ship was 
already against the place that it stayed and it didn't 
move from there. - 

MR. DeORCHIS: 

That's not what he said. Play the Spanish 

back. 


WHEREUPON, A TAPE RECORDING WAS REPLAYED SEVERAL TIMES, 
DURING AND FOLLOWING WHICH THERE WAS A GENERAL DISAGREE- 
MENT OF COUNSEL OVER THE TRANSLATION. AFTER A LENGTHY 
DISCUSSION AND ARGUMENT ALL COUNSEL AGREED ON THE 
FOLLOWING ANSWER: 

A No, it was already in its place. (The 
Reporter: "It had not moved?") A No, as I came back 


the ship was abacorao, in her place. 
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BY MR. DeORCHIS: 


Q At the time that you answered the three blasts 


signal, at what time was that? 


A Around six to six-thirty. 
Q Do you recall what the wind force was at that 


time as you left the harbor? 


A It was about fifteen knots. 
BY MR. DeORCHIS: 


Q What was the visibility? 


A It wasn't very good, the visibility. 


& Some rain squa?is would pass, little rains and 


then winds, 


Q When you took the first line from the BEAURE- 
GARD and you were pulling on the line where were your 


men on the tugboat? Where were they stationed? 
A They were in the front of the tug because the 


can't stay in the stern because if a line pulled or 
broke it’s dangerous. 


Q Were you using your stern to pull on the line 
A I received the line from the stern, with the 


side of the stern of the ship, and I pass it through th 


BY MR. DeORCHIS: 


Q You passed the eye over the bitt? Is that 


correct? 


2 em mae 
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A Yes, the eye of the line was on the bitt in 
order to pull. oe 

Q And, was the bitt located on the stern of your 
tug? 

A The bitts are located in the middle of the 


tug. They put the eye of the rope and they pull. 
Q Did you direct the operation of putting the 
line over the bitt’on your tug? Did you personally 


supervise that? 


A wes, £ Order... 6 
A Yes, I order personally to them to put the 


73 | line on the bitt and only later on the BEAUREGARD, on 


llthe ship, when they are sure the line we begin to pull. 


2 Q Before you began to pull on the line did you 
look at it? | 


A No, I order to put the line on the bitt and 


then I went to the bridge where I was ia the command of 
the ship ® 
Q Who was at the wheel of the tug? 


A On this kind of'tug it is the captain who have 


the wheel and that gives the order + es 
a And, the engineer is down to execute the order| - 


gave to hin. 


Q How long did you pull on the line before it 
parted? 
MR. ‘RENNEDY: 
Are you referring to rhe dixet line? 


MR. DeORCHIS: 


SS ET EE ES TARE RE A ARNE CR . a en 
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The first line, yes. 


A Around ten minutes, all the time tight. 


4 A I said that before in the early beginning. 
s||BY MR. DeORCHIS: | 
a Oy Were your engines at full power? 


7 Yes, they were on full powers 
12 || Five hundred horsepower. 


Was the reason that you had your crew on the 


bow a reason for safety? 
Yes. 


A 

A Yes, correct. 

A Many times I. «+ » 

A I say to my sailors at anytime that they have 
to go to the bow when I am pulling. 
BY MR. DeORCHIS: 

Q ts that because the line might Been? 
2 A No, this has been all the time that I command 


22 | once we are going to pull I send my sailors to the bow. 


2 || this is a security measure. 


Q: Is the risk that os worry about one ‘that the 


line might break? 


& Yes, this re the Senaek, 


type of barge or ship. ' 


| 
= 
| 


A This is a safety measure when I am pulling any | 
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Q . From the time that the 3EAUREGARD ran aground 
to the time that she was refloated were you aa ai in 
the operation during that whole time? 


“ 


A Yes, 


Puerto Rico and we both together pull from the bow and 
he was refloat again, and the tide came up and he was 


refloat. 


A Yes, up to the time when another tug came = 


Q All together how many hours did the effort 
| take from when you first started to when you succeeded 
in getting her off the strand? 


A Two days. 


A The morning of the other day that the other 


tug came from Puerto Rico and the sea -- the tide came 


in, the ship was refloat. 


Q Was the. effort going on all during the night, 
also? | 

A Yes, a1l the time. 

Q In your opinion did the pilot and the captain 
of the BEAUREGARD handle the salvage operation in a sea- 
manlike manner? I will — it down for you. In your 


opinion s « « 


Q - « « Gid the pilot and the captain of the 


BEAUREGARD . . 
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. « « Gid they act prudently ... ? 


in the effort to save the vessel? 


They were all the time... 
A They were all the time fighting to save the 
ship and the pilot remained on board to refloat the ship 


from the place. +. 


_ In your opinion did they act in a good seaman- 
like way? Do you know how to say seamanlike? 


Yes. 


A Yes, 


they always are trying to save the ship 
a 


and refloat the ship in a professional manner. 


BY MR. DeORCHIS: 

2 And, the tugboats who assisted, did all of the 
tugboats in your opinion make a diligent effort to ini 
the ship? | - 

A Yes, all the time the tugs were making effort 
to save the ship. : ie 
Q This was a continuous effort made ty the 
people on the boat andthe people on she peers Is that 
correct? : 
Se eC 


And, eventually you succeeded in saving the 


Yes. 
In your opinion if this effort had not been 


made what would have happened to the BEAUREGARD? 
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A That he never left from there and it could 
happen the same to the -- as the other. — 

Q The tanker that is sunk at the south of the 
harbor, is that what you mean by the other? 

A Yes, because if they didn't make the effort 
to take him from this place he will -- it would remain 
in that place. | 

Q I have just one dees question: In your 
experience have you oon ene lines break as well as use 


lines? 


to pull a ship called VENTURE and they sent a line of 


nylon, a brand new one, nylon line, and this line was” 


pulled and I was pulling-at one thousand TePp.M. only an 
it parted, and then we recovered the line and then the 
onpteen of the ship, of the VENTURE, passed it back on 


to the ship, and they gave me a a heaving line and I sent. 


A Yes, it could happen. In this new tug I have 
now which has thirteen hundred horsepower we were going 


the rope back. 
| 


Q How many men were in your crew on the RP-12? 


A They are eight. 


A But, they are only four on duty today and = 


on the next day. 
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Q In the Statenent that you signed on September 
28, 1972 you said that on php day of the grounding you 
were at Santo Domingo. Is that correct?. 
MR. KENNEDY: 
You mean is it correct that he said it or is 


it correct that he was there? 


MR. DeORCHIS: 


I said in the statement. Read the whole ques- 


A No. No, he says that he was in Heina. 
Q I call your attention to this passage right 


here in the first page of the statement. 


Q Please read that second sentence beginning 


| wich "In May of 1967". 


A He said that e works in the two ports, in the 
port of Santo Domingo and the port of Heina. 
Q In the second paragraph you state that you 
arrived alongside the vessel about seven and a half or 
eight o'clock in the evening on the day she went aground 


Is that correct? 


A That was the day before, not the day of the 
groundins. 
Q What was the day before? 


A He said that he went to Heina the day before 


. . the coming of the ship. - + 
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A To move some ships of the Navy and he stayed 


there, 


Q Were you the captain of the RP-12 or the RP- 13)? 


A The captain of the RP-12 all the time. . 


MR. DeORCHIS: 
Would you mark for identification the sketch 


that the witnese drew as plaintiff's exhibit four? 


BECORD PRESS. INC., 93 MORTON SI., NEW YORK, N. Y. 10014-—(212) 243-5775 


Be 36 


